Remembering Geoff Hazard

JOHN LEUBSDORFT

During my first year of law school, my Civil Procedure teacher suggested
that we read Geoffrey Hazard’s article on indispensable parties.? Like most of
his work, combined historical perspective with incisive analysis that showed just
what the procedural problem was and how courts had confused it. It helped to
replace previous attempts to sort parties into fixed categories with a functional
approach focused on the practical consequences of joining absent parties to civil
litigation or proceeding without them. And it was typically influential. Only a
few years later, the rulemakers amended Federal Rule of Civil Procedure 19
along the lines of Geoff’s approach.? After Geoff and others had done their
scholarly work, it was no longer possible to think along the old lines.

The law of indispensable parties was not the only law that Geoff helped to
reenvision. He served as Reporter for the Restatement Second of Judgments,
which shaped both the law and the terminology of what we now (thanks to it)
call claim and issue preclusion.® He wrote (among a myriad other illuminating
publications) a seminal article on personal jurisdiction.* And when it came to
Professional Responsibility, he himself became virtually an indispensable party
in the reshaping of legal ethics into the law of lawyering and the inclusion in that
law of much civil and criminal law that other scholars had tended to overlook.5
He was the main Reporter for the original ABA Model Rules of Professional

+ Distinguished Professor of Law, Rutgers Law School. | appreciate the suggestions of Lynn Montz,
Susan Koniak, and William Simon.

1. Geoffrey C. Hazard, Jr., Indispensable Party: The Historical Origin of a Procedural Phantom, 61
CoLuM. L. Rev. 1254 (1961) [hereinafter Hazard, Indispensable Party].

2. See Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal
Rules of Civil Procedure (1), 81 HARV. L. REV. 356, 36671 (1967) (describing the history and rationale of the
amendment). Both Geoff and the rulemakers also relied on John W. Reed, Compulsory Joinder of Parties in
Civil Actions, 55 MIcH. L. Rev. 327 (1957).

3. RESTATEMENT (SECOND) OF JUDGMENTS 8§ 13-29 (1982). Hazard succeeded Benjamin Kaplan and
David Shapiro, who got the Restatement under way as its original Reporters but withdrew early in the project.
Herbert Wechsler, Preface, 66 CORNELL L. Rev. 401, 401 (1981).

4. Geoffrey C. Hazard, Jr., A General Theory of State-Court Jurisdiction, 1965 Sup. CT. REv. 241.

5. On this trend, see Geoffrey C. Hazard, Jr., The Future of Legal Ethics, 100 YALE L.J. 1239 (1991). On
the applicability to lawyers of criminal and civil law, see, for example, Geoffrey C. Hazard, Jr., How Far May
a Lawyer Go in Assisting a Client in Legally Wrongful Conduct?, 35 U. MiaMI L. REV. 669, 675 (1981); Geoffrey
C. Hazard, Jr., Lawyers and Client Fraud: They Still Don’t Get It, 6 GEO. J. LEGAL ETHICS 701, 720 (1993)
[hereinafter Hazard, Lawyers and Client Fraud]; Geoffrey C. Hazard, Jr., Triangular Lawyer Relationships: An
Exploratory Analysis, 1 GEO. J. LEGAL ETHICS 15 (1987).

[1103]



1104 HASTINGS LAW JOURNAL [Vol. 70:1103

Conduct of 1983,% as well as one of their main revisers and commentators.” He
was also the Reporter for the original ABA Model Code of Judicial Conduct of
1972. Having been an Associate Reporter for the Restatement of the Law
Governing Lawyers, | can attest to his very active and influential participation
in that project as Director of the American Law Institute. Scarcely a
meeting—and there were innumerable meetings—took place without him.

My selection as Associate Reporter was only one of many ways in which
Geoff helped me.? Soon after | started teaching, he sent a note welcoming my
second article. And soon after | started work on the Restatement, he pressed me
to join him as co-author of what had started as Fleming James on Civil Procedure
and then become James and Hazard.® For no very good reasons, | resisted at first,
but he persisted and prevailed. No doubt he hoped to share the burdens of
revision with me but, typically for him, when an illness in my family prevented
me from contributing much, he immediately volunteered to do almost all the
work himself. He helped and mentored many others as well, as witness the many
articles he co-authored with younger scholars.*0

Geoff’s great kindness was usually masked by a gruff exterior. He was the
only person | ever heard inject profanity into the exalted proceedings of the
American Law Institute, freely referring to “the damn conflict” or “the damn
confidence.” I was not surprised when, after I learned that he was seriously ill
and sent him a note, he replied that he was fine.

In legal matters too, his hardboiled approach sometimes covered other
aims, typically ethical ones. Commenting on mass tort class action, in some of
which he had testified for defendants, he nevertheless concluded as a scholar
that “[t]lhe proper issue is not whether defendants might go bankrupt, but
whether they deserve to do so.”** And during his long struggle to induce the
American Bar Association to authorize lawyers to disclose their clients’ ongoing
fraud, he preferred to stress that any other rule would expose lawyers to suits by
the victims of the fraud: “[A] rule allowing disclosure of client fraud was
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necessary for self-protection.”*2 That was not necessarily his own main concern.

Not that his toughness was wholly a mask—he was criticized for his
somewhat adversarial approach in his role as expert witness and consultant.'® In
the cases in which we both gave opinions, mine was almost always contrary to
his, so I obviously disagreed with him, though that never impaired our friendly
relations. Nor would I defend his having signed an opinion in the Kaye, Scholer
case drafted by lawyers at the accused firm.}* Yet to some extent this is an
occupational risk. When leading Professional Responsibility experts have
spoken with me, I have noted their willingness to charge any absent expert with
venality, causing me to wonder what might be said about me in my own absence.
Since experts have testified for pay, they have aroused suspicion, which will no
doubt continue until we change the paid expert system.

Geoff had unusual skill in rendering opinions that would support the party
retaining him while avoiding issues on which that party’s position was
untenable, as indeed his critic Bill Simon has noted and condemned.®® In
Georgine v. Amchem Products, Inc., for example, Geoff opined that the would-
be class lawyers had not violated any professional rules, but said nothing about
whether their various involvements made them appropriate representatives
within the meaning of the class action rule—something | did not notice until
well after the case was decided when he mentioned it to me.'® Geoff undoubtedly
made a good deal of money through his consulting and expert witness work, but
it is less well known that he repeatedly testified without charge, typically on
behalf of agencies seeking to discipline a lawyer or judge. And his testimony for
a party did not prevent him from later taking a more dispassionate view.!’

A master of legal analysis, both doctrinal and policy, and an accomplished
legal historian,'® Geoff sought to broaden his perspectives. He explored foreign
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legal systems,*® wrestled with moral philosophy,? and even touched on law and
economics.?! It was he who added a chapter on the social and economic aspects
of litigation to the Fleming James Civil Procedure text.?? Always, his ultimate
concern was pragmatic and functional: to develop rules that would make the law
work better. Theory was to serve practice. That orientation enabled him to reach
practitioners and judges as well as academics.

Geoff was a scholarly giant both in Civil Procedure and in Professional
Responsibility. He somehow was able to be an incredibly productive author and
a great teacher and colleague, while also taking on the administration of the
American Law Institute and the American Bar Foundation, serving as Reporter
for any number of touchy and time-consuming projects, and practicing law as a
consultant and expert. And he was a kind man. His influence will be with me to
the end of my own career as it has been from the beginning.
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