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Lifting the “American
Exceptionalism” Curtain:
Options and Lessons from Abroad
Earl Johnson Jr.*
Contrary to its public rhetoric promising “justice for all” and “equal justice under law,”
access to civil justice in the United States is “exceptional” only in a negative sense. The
Rule of Law Index ranks our nation next to last among the world’s thirty-one “richest”
countries. A major reason for this is that most of our fellow industrial democracies have a
right to counsel in civil cases and invest from three times to ten times more than the
United States on civil legal aid. Beyond these differences, the United States has much to
learn from research and other developments in foreign countries. Studies in England
about how poor and moderate income deal with their justiciable problems suggest that
unmet “effective demand” for lawyer services is substantially less than unmet “legal
needs” recorded in legal needs studies—because even with a right to counsel many people
instead resolved their problems in other ways. A study in Canada found that those in the
upper income quartile spent 167 times more than those in the bottom quartile resolving
their legal problems, even though their problems often were less disruptive than those the
bottom quartile confronted. A survey of past and present innovations covers the following:
(1) Belgium’s problematic system that encourages individual lawyers to provide as much
representation as they can while at the same time limiting what the government will pay
out for the total amount of legal services rendered each year; (2) Dutch “lokets,”a
nationwide network of offices where people can receive advice and brief assistance from a
paralegal staff; (3) Dutch “Rechtwijzer 1.0 and 2.0,” online dispute assistance and online
dispute resolution; (4) English “McKenzie friends” which allows nonlawyers to
accompany unrepresented litigants to the courtroom and render limited assistance; and
(5) partially subsidized lawyers for the lower middle classes and legal expense insurance
for the middle classes found in several European countries.

* Justice, California Court of Appeal (Ret.). Visiting Scholar, University of Southern California
Law School and Western Center on Law and Poverty.
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As most if not all of the people in this audience know, when it
comes to access to justice for low and moderate income people in civil
cases, the United States is “exceptional” only in a negative sense. On that
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measure, we rank thirtieth out of the thirty-one “richest” countries in the
world. Only the United Arab Emirates is below us among those thirtyone countries. Indeed, out of the twenty countries in Europe and North
America in that “richest nations” category, the United States is dead last.
Furthermore, while ranking much higher on other aspects of the “rule of
law,” as to access to civil justice specifically, the United States is only
sixty-fifth out of 102 among all nations—rich, middle income, and poor—
1
included in the World Justice Project’s “Rule of Law” index.
One would never guess our nation’s civil justice system was in such
disrepute if only reading our founding documents or most of the rhetoric
that spills out from our politicians, and sometimes even judges and bar
leaders who should know better. Our Constitution set out “to establish
2
justice” as the number one goal for the new nation, and then guaranteed
3
all of our citizens “due process” and later “equal protection of the
4
laws.” Meanwhile, Fourth of July and Law Day speeches frequently
extoll our justice system as the best and fairest in the world. It is not
popular in most quarters to criticize that system or compare it unfavorably
with those in other countries—and hard to make people believe those
comparisons could be true.
I was first exposed to legal aid systems in other countries in 1973,
5
when Professor Mauro Cappelletti asked me to come to Florence for the
summer to work on a comparative legal aid book he and James Gordley
6
had started writing. Only a few years removed from directing America’s
first federally funded legal aid program, the Legal Services Program of

1. See World Justice Project, Rule of Law Index 2015 (2015). Each country was ranked on
the factor of “Access to Civil Justice,” along with other attributes of its civil justice system, such as
degree of corruption and interference by other branches of government, where the United States rated
high, and discrimination, where we ranked rather low, but not as low as with respect to access.
Because the 2015 edition of the Rule of Law Index did not include a chart or table comparing different
countries with respect to access to civil justice, it was necessary to compile a list from the countries’
individual ratings as to this factor and compare those ratings to identify where the United States and
other nations stood. Incidentally, among the thirty-one countries classified as “richest,” only the
United Arab Emirates ranked lower than the United States on the relative level of access to civil
justice, and all the European and North American (Canada) nations in that income category ranked
above the United States.
2. “We the People of the United States, in Order to form a more perfect Union, establish
Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare,
and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this
Constitution for the United States of America.” U.S. Const. pmbl.
3. Id. amend. V.
4. Id. amend. XIV.
5. At that time and for many years before and after, the late Mauro Cappelletti held a joint
appointment as a professor of comparative law at the University of Florence in Italy and Stanford
University in the United States. He was also one of the world’s leading scholars on comparative
procedural law.
6. This book was published in 1975 and reprinted in 1981 as Mauro Cappelletti et al., Toward
Equal Justice: A Comparative Study of Legal Aid in Modern Societies (1981).
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the Office of Economic Opportunity (“OEO”), I arrived in Florence
believing the United States was far ahead of the rest of the world in its
commitment to providing equal justice to its poor people. After a few
weeks into the summer, I lost my illusions and thus my bravado, finding
out the United States was already being proportionately outspent by
several European countries and that many poor people in other countries
had a legally enforceable right to counsel in civil cases.
Over the next decades, I frequently took the temperature of legal
7
aid programs in other countries, comparing them to the United States.
This was made easier when I joined the International Legal Aid Group
(“ILAG”) in 1999 and began consistently attending their biennial
conferences. Composed of scholars who specialize in research on legal
aid and access to justice issues, ILAG invites representatives from
national legal aid programs around the world to these biennial
conferences for an exchange between researchers and policymakers. The
policymakers learn about ongoing research that might be helpful in
improving their programs while the researchers learn about new
developments in these programs that might be worthy of research in the
future. In this Article, I have made extensive use of the national reports
that each national program prepares about recent developments in their
country for conference attendees along with some research papers that
were prepared for these ILAG conferences.
These national reports and further inquiries with the authors of
these reports have made it possible to compile statistical comparisons.
These comparisons reveal our nation’s investment in civil legal aid has
fallen further and further behind many of the other nations in attendance
at the ILAG conferences. Using data from 2012, the most recent year of
these comparisons, Table 1 documents what American government
would have to spend on civil legal aid to match the percentage of what
these countries’ governments invest in civil legal aid.

7. See Earl Johnson, Jr., Justice, Access to: Legal Representation of the Poor, in International
Encyclopedia of the Social and Behavioral Sciences 8048–55 (Neil J. Smelser & Paul B. Baltes
eds., 2001); Earl Johnson, Jr., Equal Access to Justice: Comparing Access to Justice in the United States
and Other Industrial Democracies, 24 Fordham Int’l L.J. S83 (2000); Earl Johnson Jr., Equality Before
the Law and the Social Contract: When Will the United States Finally Guarantee Its People the Equality
Before the Law That the Social Contract Demands?, 37 Fordham Urb. L.J. 157 (2009) [hereinafter
Johnson, Equality Before the Law]; Earl Johnson, Jr., Justice for America’s Poor in the Year 2020:
Some Possibilities Based on Experiences Here and Abroad, 58 DePaul L. Rev. 393 (2009); Earl
Johnson, Jr., The Right to Counsel in Civil Cases: An International Perspective, 19 Loy. L.A. L. Rev.
341 (1985); Earl Johnson, Jr., Toward Equal Justice: Where the United States Stands Two Decades
Later, 5 Md. J. Contemp. Legal Issues 199 (1994); Earl Johnson, Jr., Will Gideon’s Trumpet Sound a
New Melody? The Globalization of Constitutional Values and Its Implications for a Right to Equal
Justice in Civil Cases, 2 Seattle J. for Soc. Just. 201 (2003).
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Table 1: U.S. Public Expenditure on Civil Legal Aid If It Invested
the Same Percentage of Its GDP in Civil Legal Aid (2012) 8
9

England

$11.1 billion

Germany

$2.5 billion

Hong Kong

$3.3 billion

Ireland

$3.0 billion

Netherlands

$7.95 billion

Norway

$6.5 billion

Ontario Canada

$4.6 billion

Scotland

$6.4 billion

The sole federal program dedicated to bringing equal justice to the
63 million Americans now eligible for its services has a budget of only
$385 million for fiscal year (“FY”) 2016. In a nation with a population of
317 million people, that is only a bit over one dollar per capita. (In the
Netherlands, with a total population of only 17 million, the national
government is willing to spend nearly that much—$355 million—on civil
legal aid for its lower income citizens, which is twenty-one dollars per
capita.) If in calculating the U.S. investment, one adds in Interest on
Lawyers Trust Accounts (“IOLTA”), state and local government
funding, and some narrowly targeted federal funding from other agencies
(competitive grants for domestic violence, seniors, and so on), total
public funding of civil legal aid in the United States approaches $1.1
billion. However, that still remains far short of what governments in
other countries listed on Table 1 are willing to spend on this service that
is so vital to obtain equal justice for the poor.

8. The per capita expenditures on civil legal aid were calculated from data supplied in the
national reports submitted to the 2013 ILAG conference. The per capita GDP figures, in turn, were
taken from the World Factbook, Cent. Intelligence Agency, https://www.cia.gov/library/
publications/the-world-factbook/ (last visited May 29, 2016), a publication of the U.S. government that
reflects relative “purchasing power parity” GDP rather than mere “official exchange rate” GDP for
the nations represented on the chart. A nation’s position on the chart was determined by civil legal
aid’s per capita expenditure as a percentage of total per capita GDP in that nation. In the final step,
those percentages were multiplied by the United States’ total GDP to determine what an equivalent
percentage investment in civil legal aid in the United States would mean if our country matched those
nations’ percentage investments in civil legal aid.
9. As will be discussed in Part II.A infra of this Article, since 2012 the English government has
mounted a determined effort to reduce the English civil legal aid budget by approximately one-third
which, if successful, would mean matching England would require a U.S. investment of “only” $7.3
billion.
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But one does not have to resort to foreign comparisons to realize
America has underinvested in justice for its poorest citizens. If the
United States devoted as much of its federal budget to the Legal Services
Corporation (“LSC”) in 2015 as it did in FY 1981, LSC alone would have
10
$1.8 billion to distribute to its grantees and if added to present levels of
other public funding, the total American investment would be in the
neighborhood of $2.5 billion, thus tying with Germany at the bottom of
the ladder. (Germany, it should be noted, is a civil law country and uses
an inquisitorial approach which diminishes the role of lawyers in court
proceedings.)
On another historical measure, if the LSC budget was the same
percentage of the nation’s total expenditure on lawyers as it was in FY
1981, LSC’s budget would be $3.28 billion—almost nine times more than
11
what it was in FY 2015. Also, coupled with existing levels of public
funding from other sources, America’s total investment would be in the
neighborhood of $4 billion. This would place our country between Hong
Kong and Ontario, Canada on the scale of comparative investments in
civil legal aid. But alas, civil legal aid’s share of national expenditures on
lawyers is only one-tenth of what it was in the early 1980s.
Table 2: LSC 2012 Budget If LSC Still Had the Same Share of the
Nation’s Expenditures on Lawyers as It Did in 1981

LSC
Budget

Total
Expenditures on
Lawyers in 1981
and 2009
(Most Recent in
2012 Statistical
Abstract)

LSC Budget as
Percent of
Total
Expenditures
on Lawyers

LSC Budget If
the Same
Percent of Total
Expenditures on
Lawyers as It
Was in 1981

1981

$321
million

$23 billion

1.4%

--

2012

$348
million

$234 billion

0.14%

$3.28 billion

10. For the calculations supporting this statement, see 3 Earl Johnson, Jr., To Establish Justice
for All: The Past and Future of Civil Legal Aid in the United States 873–78 (2014).
11. See infra Table 2.
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Major funding cutbacks in the early 1980s and mid-1990s,
aggravated by the ravages of inflation over the last three and a half
decades, and a more than forty-three percent increase in the eligible
12
poverty population since 1981 —in part attributable to rising income
inequality—has produced a dramatic erosion in America’s national
commitment to provide equal justice to the poor. All of this might lead
one to ask two questions.
First, is the main reason we rank so low on access to justice in civil
cases—at least compared to other industrial democracies—because we
are willing to invest so little in civil legal aid? And second, is that same
unwillingness to devote adequate resources to legal aid the main reason
we are experimenting with so many cheaper substitutes for providing
people with lawyers? In doing so, are we in danger of accepting “better
than nothing” as a permanent replacement for effective access to justice,
and thereby decreasing the chances of ever getting the adequate funding
that would make true equal justice a reality?
There was a time not that long ago when the United States made a
much stronger financial commitment to that fundamental goal. Today,
other comparable industrial democracies find it possible to make far
larger commitments. So the notion that our nation’s current paltry
funding of civil legal aid is somehow an inevitable and permanent cap
that we must accept and adjust to seems an unnecessary and premature
surrender. Our failure thus far to reach the general public, thought
leaders, and legislators with the message of how critically important civil
legal aid is to the bedrock principles of “equal justice under law” that we
espouse over the Supreme Court’s entrance and the “justice for all” that
we proclaim in our pledge of allegiance is just that, a failure; and it is a
failure of will as much as a failure of skill. Lawyers talk to each other and
convince each other of this link. Also, more and more, judges are
beginning to talk to each other and to lawyers about the urgent need to
do something about this problem. However, for the most part, the
important audiences are outside the legal profession, and it is those we
must begin to reach and to persuade.
Furthermore, while it is true that cheaper ways of delivering justice
will sometimes work in some circumstances, we should not create the
false impression with legislators or the general public that fair and equal
justice can always be done cheaply by substituting self-help assistance,
paralegals, or online resources for lawyers. At the same time, there are
many situations where fair and equal justice can be achieved without
lawyers, or achieved in less costly ways. The trick is to identify those

12. U.S. Dep’t of Commerce, Bureau of the Census, Characteristics of the Population
Below the Poverty Level: 1983, at 8 tbl.2 (1985). In 2014, sixty-three million Americans were
financially eligible for those services. Legal Servs. Corp., 2014 Annual Report 5 (2014).
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situations, ensure the less costly approaches are truly effective, and limit
those approaches to the cases where they are.
Many countries not only spend more generously on civil legal aid
than the United States, but also organize their systems differently.
Additionally, even those which have a guaranteed right to counsel in civil
cases often offer other alternative routes for lower income people to
enjoy effective access to justice. Thus, this Article will now go beyond
comparing foreign investments in civil legal aid to provide:
(1) An overview of civil legal aid systems beginning with the birth
of those programs in Europe followed by a sampling of systems in
Asia, South America, and Africa.
(2) An exploration of relevant lessons to be gleaned from
selected survey research in England and Canada.
(3) An examination of innovative approaches, some of them still
in the pilot stage, in other jurisdictions which have potential for
adoption in the United States.

I. Overview of Foreign Civil Legal Aid Systems
This Article begins with a brief overview of civil legal aid systems,
starting with the birth of those programs in Europe. It then goes on to
discuss the rationale behind these systems.
A. EuropeLegal Aid’s Beginnings as a Government
Responsibility
To better understand the European legal aid pattern it is helpful to
glance briefly at some European history. In 1848, a wave of revolutions
swept across the continent seeking to replace the divine right of kings
13
with the social contract and democracy. Some of these revolutions
succeeded initially, some failed entirely, and some were betrayed after first
succeeding.
France was one of the latter, which deposed one monarch only to see
14
another take office a few years later. But in 1951, between monarchs, the
French legislature enacted one of the core precepts of the social
contractequality before the law for all economic classes, which meant a
right to counsel in civil cases for the many citizens unable to afford to

13. See Mike Rapport, 1848: Year of Revolution (2008).
14. On February 24, 1848, Louis-Phillippe abdicated the throne and fled to England. In
November 1852, Louis-Napoleon’s coup was confirmed. He was named Emperor of the French and
crowned Napoleon III. At that point, “the revolutions of the mid-nineteenth century were well and
truly over.” Rapport, supra note 13, at 55–56, 398.
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15

hire their own. Meanwhile, the several revolutions in the Germanspeaking areas of Europe were aimed at creating a unified and
democratic nation out of the assortment of duchies, principalities, and
16
the like that were then governed by hereditary rulers. While these
revolutions failed or were reversed one by one over the next few years,
they set the stage for the ultimate creation of a unified German nation
thirty years later. Notably, the Basic Law of this new country included a
provision guaranteeing a right to counsel for those too poor to afford
17
their own.
The French and German statutes set a pattern and soon nearly all
European countries had enacted statutes creating rights to counsel in
civil cases. One major exception was England, which had been ahead of
the continent by several centuries in reining in its monarchs (for
example, the Magna Charta). So in England it was 1495, not the mid1800s, when Parliament passed a statute requiring the King’s judges to
18
appoint free counsel for pauper plaintiffs. Switzerland came by its right
to counsel via a different and later route—a 1937 decision of the nation’s
supreme court enforcing a constitutional provision that guaranteed “all
19
Swiss are equal before the law.” The court held that this principle
applied to those too poor to hire a lawyer and required governments to
20
provide them free lawyers.
At this point, it is interesting to note that what happened in
California with respect to criminal legal aid mirrors the European
experience with civil legal aid. Poor people in California gained a statutory
21
right to counsel in criminal cases in 1872, just twenty years after France
15. Loi du 22 janvier 1851 [Law of January 22, 1851], Bureau de la Jurisprudence Generale
[Bureau of Général Jurisprudence], 1906, arts. 1−20 (Fr.). For background of this statute and its
relationship to the 1848 revolution in France, see Cappelletti et al., supra note 6, at 18–19.
16. Rapport, supra note 13, at 57–64.
17. Zivilprozessordnung [ZPO] [Code of Civil Procedure], §§ 114–27 (Ger.); see Cappelletti
et al., supra note 6, at 19.
18. An Act to Admit Such Persons as Are Poor to Sue in Forma Pauperis, 1945, 11 Hen. 7, c. 12
(Eng.). The Act reads in pertinent part:
[T]he Justices . . . shall assign to the same poor person or persons, Counsels…and in
likewise . . . attorney and attorneys . . . and all other officers requisite and necessary . . . for
the speed of said suit . . . which shall do their duties without any rewards for their Counsel,
help and business in the same.
Id.
19. Francis William O’Brien, Why Not Appointed Counsel in Civil Cases? The Swiss Approach,
28 Ohio St. L.J. 1, 5 (1967) (referencing Tribunal fédérale [TF] Oct. 8, 1937, 63 Arrêts du Tribunal
Fédéral Suisse (Recueil Officiel) [AFT] I 209 (Switz.)).
20. Id.
21. See Cal. Penal Code § 987 (West 2016) (first enacted February 14, 1872). According to the
history section appearing after the language of the section, this code section was a reenactment of
section 271 of the Criminal Practice Act of 1851, but with the addition of a final sentence that read: “If
the defendant is unable to employ counsel, the court must assign counsel to defend him.” Subsequent
amendments to section 987 have elaborated on this provision, but the requirement that the court
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and five years before Germany had created that right in civil cases. In
all three jurisdictions, those rights were implemented initially at no cost
23
to the government by drafting lawyers to serve without compensation.
It required many decades before any of these three governments began
paying the lawyers appointed to represent those who could not afford
24
their services. And it took still more decades for most of the European
democracies to develop a variety of approaches to delivering on the
25
statutory promise in their jurisdictions. Meanwhile, the goal if not the
reality of equal justice for the poor spread to nations on all six inhabited
continents.
More recent but in a sense more profound are the constitutional (or
at least quasi-constitutional) developments in Europe. In 1950, the
European community adopted by treaty a Convention on Human Rights
26
and Fundamental Freedoms. These rights are enforced by the
27
European Court on Human Rights. Section 6(1) of the Convention
guarantees citizens of the member nations the right to a “fair hearing” in
civil as well as criminal cases. In 1979, the European Court held that a
“fair hearing” required “effective access” to the courts and furthermore,
that to enjoy “effective access” a litigant in the regular courts had to have

appoint counsel to represent indigent defendants in California has remained intact since 1872
(incidentally ninety-one years before Gideon).
22. There is some irony in the fact that the year before the legacy of Germany’s 1848 revolution
resulted in a guaranteed right to counsel in civil cases for poor Germans that a refugee from the 1848
revolution led the far less ambitious effort to create the first legal aid office in his adopted country, the
United States. That refugee was Edward Salomon who had joined nearly ten thousand of his fellow
revolutionaries in fleeing to the United States, then rose to become the Governor of Wisconsin before
moving to New York. Salomon chaired the committee that formed the German Legal Aid Society in
New York in 1876. He then chaired the Society’s board for the first fourteen years of its existence.
That office gave the poor German-Americans in New York one lawyer to deal with as many of their
problems as he had enough time to handle. See Johnson, supra note 10, at 3–7. Meanwhile, back in
Germany, Count Bismarck was giving all the low-income Germans who stayed behind a right to legal
representation for all their civil legal problems.
23. As to France and Germany, see Cappelletti et al., supra note 6, at 19. For a discussion of the
condemnation of this failure to compensate counsel appointed to represent the poor and the problems
it creates, see id. at 21–27. As to California’s failure to compensate appointed counsel in criminal
cases, see discussion infra note 134.
24. As to Germany, see Cappelletti et al., supra note 6, at 48–50. As to France, see id. at 44–46.
Both of these statutes provided compensation for lawyers appointed to represent the poor in civil
cases.
25. For a comprehensive catalog of right to counsel provisions in all European countries, and
descriptions of those rights, see Raven Lidman, Civil Gideon as a Human Right: Is the U.S. Going to
Join Step with the Rest of the Developed World?, 15 Temp. Pol. & C.R. L. Rev. 769 (2006).
26. “In the determination of his civil rights and obligations or of any criminal charges against him,
everyone is entitled to a fair and public hearing within a reasonable time . . . .” Convention for the
Protection of Human Rights and Fundamental Freedoms art. 6, Nov. 4, 1950, 213 U.N.T.S. 222.
27. The European Court on Human Rights has judges from the member nations who consider
and rule on alleged violations of the Convention. The court’s decisions are binding on member
governments and it can order appropriate relief for individuals whose rights under the convention the
judges find to have been violated.
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a lawyer. Thus, member governments have to provide free lawyers to
28
those who could not afford their own. Then in 2005, the court held that
to have a fair hearing, litigants must also have “equality of arms” with
29
their opponents. Thus, if the other side has a lawyer, as is especially
common when individuals face institutional parties such as businesses,
creditors, landlords, and government agencies, “equality of arms” would
seem to require that government provide legal aid to eligible clients.
In 2009, the European community adopted, again by treaty, a new
Charter of Fundamental Rights. Section 47(1) imports into the express
language of that Charter the essence of the rights the European Court of
Human Rights established through interpretations of the “fair and public
hearing” guarantee in the Convention on Human Rights and
30
Fundamental Freedoms. That Charter provision guarantees “[l]egal aid
shall be made available to those who lack sufficient resources in so far as
31
such aid is necessary to ensure effective access to justice.”
B. Legal Aid Developments Outside Europe and North America
Most legal aid leaders looking for lessons abroad have focused on
European countries and to a lesser extent, Canada. Often unknown or
ignored are nations in Asia, South America, and Africa. In this Part, we
briefly explore three substantial legal aid systems found on those continents:
China, Brazil, and South Africa.

28. “The Convention is intended to guarantee . . . rights that are practical and effective . . . . [T]he
possibility to appear in person before the High Court does not provide the applicant with an effective
right of access.” Airey v. Ir., 32 Eur. Ct. H.R. 314–15 (1979) (emphasis added). For a more thorough
discussion of the Airey decision and its full rationale, see Johnson, Equality Before the Law, supra note
7, at 164–66.
29. “It is central to the concept of a fair trial . . . that a litigant is not denied the opportunity to
present his or her case effectively before the court and that he or she is able to enjoy equality of arms
with the opposing side.” Steel v. U.K., 41 Eur. Ct. H.R. 427 (2005) (emphasis added). Notably, the
court found that neither the trial court’s help for the unrepresented litigants nor some unbundled pro
bono representation they received at several times during the proceedings afforded them the required
“equality of arms.” For a more thorough discussion of the Steel decision and its rationale, see Johnson,
Equality Before the Law, supra note 7, at 166–68.
30. Charter of Fundamental Rights of the European Union art. 47, 2007 O.J. (C 303) 1, 12.
31. Id. art. 47 (emphasis added). Article 7 of the Charter of Fundamental Rights of the European
Union applies to litigation in the European Union’s own courts, such as the Court on Human Rights
and Fundamental Freedoms, and also to litigation in member nations’ courts when community laws,
not merely domestic laws, are involved. The European Convention on Human Rights and
Fundamental Freedoms, including Article 6(1) and the cases interpreting that article, for example
Airey v. Ireland and Steel v. United Kingdom, discussed above, continue to apply to other domestic
litigation.
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People’s Republic of China: A New Player in the Legal Aid
World as Well as the Global Economy

In 1997, the world’s most populous country, which many Americans
still call Communist China, had completed several years studying legal
aid systems around the globe, just as it might research western
manufacturing processes before starting its own. That year the People’s
Republic of China began creating a nationwide legal aid system,
combining features from several other countries. It might be useful for
the United States to see how a nation whose view was not narrowed by
its own past legal aid history reviewed the full panoply of options available
in the world in constructing its own system. European countries had
started with private lawyers being assigned by judges to comply with
statutory rights to counsel while the United States started with separate
offices staffed with charitably funded salaried lawyers who served as many
people as they could with the number of lawyers they employed. The
evolution of legal aid on these two continents has been influenced by
those historical patterns. The People’s Republic of China, on the other
hand, had no legal aid tradition and could cast its gaze around the world,
which is what it did.
Once it started its program in 1997, the People’s Republic of China
went full force. As of 2015, China has already established a network of
3700 local legal aid organizations with 140,000 full-time staff, including
lawyers, paralegals, and support staff. For comparison, in the United
States, the Legal Services Corporation funds 134 programs which have
881 offices and a total of 10,000 staff members, including lawyers,
32
paralegals, and other support staff. In China, this salaried lawyer
component is supplemented by 270,000 private practitioners who are
subject to appointment in individual cases and 70,000 “grassroots legal
service workers” (roughly equivalent to independent paralegals) in rural
areas where no lawyers are available. This is in addition to services
provided by various public interest organizations, social groups, and
33
college legal clinics. Thus, China has combined salaried lawyers (a U.S.
specialty), mandatory pro bono services from private practitioners (an
34
ancient European dish ), and independent paralegals (a rather new
English flavor).
In 2014, government funding of legal aid from all levels of
35
government totaled 1.7 billion yuan RMB (equaling $270 million).

32. See Legal Servs. Corp., supra note 12, at 6.
33. Int’l Legal Aid Grp., National Report—China (2015).
34. The current policy is to encourage legal aid institutions to pay some compensation to private
attorneys appointed to represent poor people, but it is unclear how broadly this policy is implemented
at this time. Id.
35. Legal Aid Ctr. of the Ministry of Just., P.R. China, Legal Aid in China 2 (2015).

H - Johnson_20 (Dukanovic).doc (Do Not Delete)

June 2016]

AMERICAN EXCEPTIONALISM CURTAIN

6/19/2016 12:08 PM

1237

Unlike the United States where eighty percent of government spending
on representation of the poor is devoted to indigent criminal defense, or
even most European countries where there is close to an even split
between criminal and civil legal aid, in China about eighty percent of legal
aid work is on the civil side. In 2014, the legal aid program provided
representation in 990,000 civil cases and 240,000 criminal cases, while
some 6.8 million people visited, wrote, or called one legal aid institution or
36
the other.
The Chinese legal aid legislation identifies a specific list of civil law
categories in which legal aid is to be available. These include government
benefits, pensions, child and spousal support, wages, and civil rights. In
addition, some provinces also provide legal aid in family law and
37
personal injury cases. There is not yet, at least, any right or guarantee
that low-income people will be entitled to legal aid if they need help with
a problem within one of these categories. But if the problem is outside
these categories, legal aid will be unavailable at least under the
government-funded system. As can be seen, however, the list covers
many if not most categories that lower income people tend to experience
in our country—and probably in China as well.
In recent years, Chinese legal aid administrators have become
concerned about ensuring the quality of the services their lawyers supply.
They enlisted the two law professors who designed and piloted the peer
review quality assessment program in both England and Scotland to
come to China. They are aiding in installing a similar program in that
38
much larger nation. With the professors’ help, the Chinese legal aid
39
program has started pilot peer review programs in several provinces.
As in so many other areas, the People’s Republic is not reluctant to
borrow ideas and systems from other parts of the world and adapt them
to their needs and priorities. At the same time, very recent developments
suggest one of those fundamental conceptsindependence from
government interferenceapparently has failed to gain acceptance in
that country. It is reported that in late January 2016, the Chinese
government closed the two-decades-old Women’s Legal Counseling and
40
Service Center in Beijing. It is unclear at this time whether this is

36. Id. at 2.
37. Int’l Legal Aid Grp., supra note 33.
38. Those professors are Alan Paterson of Strathclyde University, Glasgow, and Avrom Sher of
Bristol University.
39. Int’l Legal Aid Grp., supra note 33.
40. Didi Kirsten Tatlow, China Is Said to Force Closing of Women’s Legal Aid Center, N.Y. Times (Jan.
29, 2016), http://www.nytimes.com/2016/01/30/world/asia/beijing-women-legal-aid-guo-jianmei.html.
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related in any way to recent crackdowns on activist lawyers who
41
protested and otherwise challenged government actions.
2.

Brazil: A Civil Right to Counsel Promised but Not Always
Realized

Brazil is a civil law country, but with a federal system and an
American style constitution. Another salient feature of Brazilian courts
is that, by law, they do not permit litigants to represent themselves. That
is, only a lawyer can file a lawsuit or a defense to another’s suit, or
present a case before a judge. Thus, unless the government provides poor
people with a lawyer, they have no recourse to the courts to enforce or
protect their legal rights. This makes it even more important that since
1934, the Brazilian Constitution has contained an express provision
conferring a right to free counsel on any citizens who cannot afford to
42
pay for their own.
Because Brazil is a federal system, the constitution leaves it to the
state governments to implement that constitutional right in their respective
state courts, as is also true for America’s right to counsel in criminal cases.
Although the situation is improving, especially in the last decade, many
Brazilian states have not given this constitutional responsibility a high
priority. In some, it is left to the judge presiding over a trial to appoint a
private lawyer who seldom receives compensation for the representation
43
she provides. This reliance on drafting uncompensated private lawyers
to fulfill the right to counsel is not that different from some American
44
states in the criminal defense arena during the pre-Gideon era or the
federal courts from 1938 to 1963 before the enactment of the Criminal
45
Justice Act.

41. See, e.g., Michael Forsythe, China Is Said to Arrest 4 Human Rights Advocates, N.Y. Times
(Jan. 12, 2016), http://www.nytimes.com/2016/01/13/world/asia/china-rights-lawyers-arrest.html.
42. Cleber Francisco Alves, Int’l Legal Aid Grp., National Report: Legal Aid in Brazil—
Recent Developments and Prospects for the Future (2011).
43. Id.
44. See, e.g., Lamont v. Solano Cty., 49 Cal. 158 (1874); Rowe v. Yuba City, 17 Cal. 61 (1860)
(rejecting lawyers’ claims they were entitled to have their fees paid out of public funds when appointed
to represent indigent defendants in criminal cases); see also Payne v. Super. Ct., 553 P.2d 565, 583 (Cal.
1976) (holding that if and whether counsel appointed to implement a right to counsel in civil cases
should be compensated is a matter for the legislature, and that lawyers can be ordered to provide that
representation without compensation because of their duty not to reject “the cause of the defenseless
or the oppressed”).
45. See Criminal Justice Act: At 50 Years, A Landmark in the Right to Counsel, U.S. Cts. (Aug. 20,
2014), http://www.uscourts.gov/news/2014/08/20/criminal-justice-act-50-years-landmark-right-counsel. As that
article points out, in 1938 the Supreme Court held there was a constitutional right to counsel for indigent
criminal defendants in the federal courts. Johnson v. Zerbst, 304 U.S. 458 (1938). But lawyers appointed to
provide that representation were not paid for their services until passage of the Criminal Justice Act on
August 7, 1964, some twenty-five years after the Supreme Court created the right to counsel and the legal
profession’s obligation to implement that right. 18 U.S.C. § 3006A (2016).
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There are some exceptions to this discouraging picture, however.
Most notably, the State of Rio de Janeiro has taken the constitutional
right to counsel seriously. It has adopted the federal constitution’s
provision calling for creation of a cadre of salaried “Defensores Publicos”
46
(public defenders) to serve poor people. Despite the name, Brazilian
public defenders represent in civil as well as criminal cases. Moreover,
47
civil public defenders represent plaintiffs as well as defendants. Each
public defender is considered an independent lawyer and not an employee
of a single law firm, and consequently two public defenders can appear
48
against one another in a single case.
Presently, Rio has a total of 805 public defenders out of a national
total force of 5502 public defenders. Approximately two-thirds of those
in Rio are civil defenders, which translates to approximately 520 civil
public defenders in that state. Rio’s legal aid budget is the equivalent of
nearly $183 million for a population of sixteen million people, of which
approximately $120 million is for civil legal aid ($7.50 per capita or
49
almost double the U.S. per capita civil legal aid investment). In the city
of Rio de Janeiro proper, civil defenders are stationed in regional offices
scattered around the metropolitan area, generally two to an office. They
work in shifts—morning and afternoon—assisted by one paralegal, a
secretary, and six law students each shift. These students are fulfilling a
400-hour graduation requirement, but are receiving a monthly stipend
equivalent to $164 for their mandatory service.
Operating under the supervision of the on-duty public defender, the
students screen applicants for eligibility, prepare draft pleadings in
routine cases that require litigation, and otherwise serve clients. The
public defender, in turn, reviews all the pleadings students prepared and
corrects them, if necessary, before they are filed in court. Moreover, the
student interns are trained to refer clients with nonroutine cases to the
50
public defender who personally interviews and handles those clients.

46. Alves, supra note 42.
47. Id.
48. Id.
49. E-mail from Professor Cleber Alves, Universidade Católica de Brasília, to author (Oct. 14,
2015) (on file with author). According to Professor Alves, the State of Rio has eight percent of the
Brazilian population and twelve percent of its total national legal aid budget, which is approximately
$1.4 billion for a population of 200 million. Uncertain, however, is the split between civil and criminal
legal aid in the overall national legal aid budget, although Professor Alves is of the opinion that civil
public defenders are two-thirds of the total force in the rest of the country as well as in Rio. If the
national pattern is the same as Rio, that would mean approximately $930 million for civil legal aid and
a per capita investment of $4.65 at the national level. According to Professor Alves, these budget
figures only include government support for the public defender system. They do not include any
payments the courts might make out of the judicial budget to lawyers they appoint to represent
indigent civil parties, or any other funding state or local governments may provide for civil legal aid
services of any kind.
50. E-mail from Professor Cleber Francisco Alves to author (Dec. 8, 2015) (on file with author).
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Thus far this process resembles self-help assistance in the United
States with the client ending up with a properly filled out pleading that
can be filed in court. Once the pleading arrives at court, however, a new
set of public defenders takes over to represent the client at the litigation
stage. About eighty civil defenders are housed in a large building adjacent
to Rio’s main courthouse and another eighty in regional courthouses
elsewhere in the Rio area. Each defender is placed in a different
courtroom and is responsible for the legal aid cases assigned to that
judge. Brazil is a civil law country and litigation is paper heavy and oral
hearing light, which makes it easier for a single lawyer to effectively manage
51
a heavy caseload. If both sides are legal aid eligible, another public
defender will represent one of the parties. If a party appeals the trial court
decision, yet another set of public defenders is attached to the appellate
court and available to represent low-income appellants or respondents.
The public defenders serving in trial or appellate courts are helped by
paralegals, secretaries, and law student interns, just as are those working
52
in the regional intake offices. In total, Rio’s public defenders are
supported by a complement of over 1900 law student interns and over
53
1200 employeesparalegals, secretaries, and administrators.
The Rio legal aid program also has specialized offices staffed with
experienced civil public defenders to provide expertise and strategic legal
representation in certain areasconsumer law, senior citizen issues, and
54
the like. These offices resemble the “back-up” or “support” centers the
OEO Legal Services Program and the Legal Services Corporation
funded before Congress eliminated federal financing for them in 1995.
Many of the U.S. back-up centers survive today, but with outside funding
55
from foundations, court awarded fees, and private donations. But the
existence of similar centers in the Brazilian legal aid program is evidence
of the program’s commitment to making the substantive law fair as well
as accessible to the nation’s poor.
As suggested earlier, the Rio program is not typical of legal aid in
Brazil. Its budget represents twelve percent of total expenditures on legal
aid in Brazil, while the population of the State of Rio is only eight
percent of the nation’s population. But there has been considerable

51. I spent two days visiting the Rio legal aid program, so I had an opportunity to observe the
offices and Civil Public Defenders in operation, interview several of them, and sit in at a trial.
52. Alves, supra note 42.
53. E-mail from Professor Cleber Francisco Alves, supra note 50.
54. Id. I had the opportunity to visit one of these specialized offices and interview the lawyer
heading that office. During that visit, he accepted calls from public defenders in regional and court
offices and gave them advice about issues they were facing.
55. See Johnson, supra note 10, at 771–75.
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expansion elsewhere in the country, in some places dramatic, during the
56
past decade.
The Rio program is notable for how it has tried and in large
measure succeeded in providing its low-income population a “Demand
Driven” level of servicethat is, all the legal services the low-income
population seeksthrough a “Supply Limited” system composed of a fixed
number of lawyers, augmented with a fixed number of paraprofessionals
and law student interns. It has accomplished this difficult task through
what some might call a “mass production” or “assembly line” model, but
perhaps more accurately and less pejoratively described as “well
organized” to efficiently use some 520 civil legal aid lawyers.
When I visited a Rio regional intake office several years ago, clients
began lining up in the early morning hours, long before the office opened
its doors. The first shift of lawyers and law students processed all the
clients who arrived before a certain time; the rest had to wait for the
57
second shift. Thus, to the extent there is rationing of the Rio program’s
civil legal services it appeared it probably would be “rationing by
attrition,” as some people simply dropped out from the line before they
could be served. But since my visit, the Rio legal aid system has
established a “call-in” center that receives about 60,000 calls a month,
staffed by paralegals and interns, and which sets up appointments for
prospective clients. Then in 2015, Rio added a website where people can
58
schedule appointments online. So the long lines I observed during my
visit and any resulting “rationing by attrition” appears to be a thing of
the past.
Another unique feature of the system is the heavy reliance on
services from law students, especially in the frontline intake offices. At
the office I visited, the staff on duty at the time consisted of one public
defender and four law students (now six students), each of the students
working at a computer station, interviewing clients, and drafting
pleadings and other legal documents to be reviewed by the lawyer. The
400 hours each of the thousands of law students in Rio are required to
serve at legal aid offices, and the service design that maximizes their
contribution to the offices’ production, means the program has a
valuable and relatively inexpensive adjunct to their paid staff. These
students are essentially the equivalent of several million dollars in
additional government funding of civil legal aid in the State of Rio.
Those 400 hours of mandatory service are in addition to any services
those law students might render as part of the clinical programs many of
56. Alves, supra note 42; E-mail from Professor Cleber Francisco Alves, supra note 50.
57. I visited one of these regional intake offices at midday, interviewed the public defender
managing the office, talked with some of the law students, and also observed the process for over an
hour. This description is based largely on information gleaned from that visit.
58. E-mail from Professor Cleber Francisco Alves, supra note 50.
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the law schools in Rio provide for their students. The difference is that
the law school clinics focus on giving the students an educational
experience in the practice of law; the mandatory 400 hours is focused on
service for the clients, including repetitive grunt work, essentially serving
59
as paralegals. That level of commitment to public service as a
requirement for receipt of a law degree places the fifty hours New York
recently approved into a new perspective.
3.

South Africa: Government-Employed Lawyers in “Justice
Centers”

Like the United States, poor people in South Africa enjoy a legally
enforceable right to counsel in criminal cases but not as a general rule in
civil cases. There is one narrow but important category of civil case
where they do enjoy an absolute right to counsel, and there is at least a
conditional right in all civil cases. The absolute right applies in land
reform litigation because of an unchallenged decision of the Land
60
Reform Court based on the South African Constitution. The
conditional right arises from a 1996 decision of the Constitutional Court,
Bernstein v. Bester, holding counsel must be provided in a civil case if
needed to provide the poor person effective participation or equality of
61
arms. Apparently there has been little enforcement of this holding nor
has there been subsequent litigation clarifying its meaning. Nonetheless,
the South African legal aid program considers there is a constitutional
imperative to provide counsel only where “substantial injustice” would
62
occur. As a consequence, for the most part, low-income South Africans
only receive as much service in civil litigation as a small number of
lawyers can supply.
South Africa organizes its criminal and civil legal aid differently
than the United States. Instead of completely separate systems, offices,
and funding sources for criminal and civil legal aid, the South African
national government finances and operates a unified program throughout
63
the country. At present, the South African legal aid program consists of
sixty-four Justice Centers and sixty-four Satellite offices staffed by 1992

59. Interviews with Cleber Francisco Alves and law students during visit to Rio legal aid offices
(Apr. 24–26, 2006).
60. Nkuzi Dev. Ass’n v. Republic of S. Africa 2001 SA 1 (LCC) (S. Afr.). The Land Claims Court
found, “There is no logical basis for distinguishing between criminal and civil matters. The issues in
civil matters are equally complex and the laws and procedures difficult to understand.” Id. at 5. Hence,
poor people appearing before that court “have a right to legal representation or legal aid at state
expense if substantial injustice would otherwise result.” Id.
61. Bernstein v. Bester 1996 (2) SA 751 (CC) (S. Afr.).
62. Vidhu Vedelankar & Patrick Hundermark, Country Report: Legal Aid South Africa 6
(2015).
63. Id. at 12.
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salaried lawyers, 192 paralegals, and 613 support personnel. Each center
65
houses a large criminal defense unit and a much smaller civil unit.
Unlike the United States, where public defenders generally are county or
state employees (depending on the jurisdiction), and legal services
lawyers are employees of local nonprofit organizations, all staff of the
Justice Centers and Satellite offices are employees of the national
government. In addition to the network of Justice Centers, the program
includes an “Impact Litigation” unit housed at the program’s
headquarters that focuses on litigation that can establish new legal principles
66
or otherwise benefit large numbers of poor people. The salaried program
also is augmented by a small “Judicare” program that handles roughly
67
five percent of the program’s total caseload and gives grants to a few
68
public interest law firms for special projects.
Statistics reveal the effect of the clear right to counsel in criminal
cases and the much softer right in civil cases. During the latest fiscal year
(2014−15) the Justice Centers provided representation in 373,979
criminal cases (eighty-nine percent of total caseload) and only 47,548
69
civil cases (eleven percent of total caseload). The program’s total
budget for the year was over 1.5 billion Rand (over $131 million) for a
70
per capita expenditure of $2.43. Notably, the program’s leadership has
announced the expansion of civil legal aid is a high priority for the
71
future.
II. Foreign “Legal Needs” Studies Expose More than Unmet Need
Fourteen nations, in addition to the United States, have conducted a
total of at least twenty-six national “legal needs” studies. Those nations
include Australia, Bulgaria, Canada, England, Hong Kong, Japan,
Moldova, the Netherlands, New Zealand, Northern Ireland, Scotland,
72
Slovakia, Taiwan, and Ukraine. Many have collected data from far
larger samples, proportionately and often even absolutely, than the only
64. Id. at 11–12.
65. Id. at 13–14.
66. “The unit seeks to achieve maximum benefits for a group of people by focusing on
constitutional precedent setting cases, test cases and class actions.” Id. at 10.
67. This “Judicare” program is a residue of the legal aid system that existed during the Apartheid
era of South African history, soon replaced by the salaried lawyers of the Justice Centers as the
principal delivery system for legal aid, both criminal and civil. See id. at 14. On a visit to South Africa
in 1975, I observed this former system in operation and met with some private lawyers who
occasionally received appointments to represent poor people and were paid by the government to do
so.
68. Id. at 14.
69. Id. at 22.
70. Id. at 12.
71. See id.
72. Pascoe Pleasance & Nigel J. Balmer, How People Resolve ‘Legal’ Problems: A Report to
the Legal Services Board 7 (2014).
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American national study which the ABA conducted over twenty years
ago. While the U.S. study was based on 3087 interviewees for a population
of 280 million at that time, Australia interviewed 20,716 respondents in a
country of less than twenty million, and one of England’s several studies
based its findings on 10,587 interviews for its population of 55 million,
while one of Canada’s three surveys interviewed 7002 for its population
73
of less than 35 million. Some nations also have polled more
frequently—England polls once a year combined with a more thorough
survey every three years. And several have asked interviewees more
detailed and sophisticated questions than the ABA study did, especially
when probing what people do about the problems they experience.
The model for most foreign “legal needs” studies was published in
1999, six years after the ABA’s national survey in the United States. It
74
was the “Paths to Justice” study in England designed by Hazel Genn,
later to be named a Dame Commander of the British Empire for this
research and her other work as a social scientist. Dame Genn’s study
emphasized what the interviewees did about the “justiciable” problems
they identified as much as it emphasized the frequency and nature of
those problems. Among other things, this survey exposed how problems
often “cascaded” with one unresolved problem triggering additional
“justiciable” problems—for instance, a family breakdown triggering debt
and/or housing issues, or vice versa.
The “Paths to Justice” study supplied the basic format for similar
surveys not only in England but also in several other countries. While
there might be something for Americans to learn from all of these
studies, special lessons can be gained from two of them—first, the most
recent English Civil and Social Justice Panel Surveys taken in 2010 and
2012 by the Legal Services Research Centre, and second, a Canadian
national survey completed in 2010. Both of these included sophisticated
analysis of the extensive data collected through interviews.
A. English 2010 and 2012 Surveys—How Low and Moderate Income
People Respond to Their Legal Problems When They Have a
Right to Subsidized Legal Services
The English study is notable for several reasons. First, this survey
was taken through in-person—not just telephone—interviews, while the
same Legal Services Research Centre conducted smaller and simpler
annual services by telephone. This survey also had a longitudinal
dimension; that is, the Centre conducted follow-up interviews eighteen
months later with the original set of 2010 interviewees. This allowed the
study to report on how problems identified in 2010 had been resolved or
73. Id. at 8.
74. Hazel Genn, Paths to Justice: What People Do and Think About Going to Law (1999).
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not resolved by 2012, and the consequences of those results. The
Canadian study is equally interesting but for a different reason. It is
virtually unique in surveying all income levels, not just low and moderate
households, about their personal (non-business) problems, including how
much they spent trying to resolve those problems.
Among the many interesting findings of the 2010 and 2012 English
surveys are:
(1) A “U-shape” on the graph reflecting the correlation between
interviewees’ income and use of lawyers for most legal problems,
undoubtedly influenced by the generous quantity of legal aid still
available in England in those years. That is, low-income people eligible
for legal aid were more likely to use lawyers to resolve their legal
problems than those in the income strata just above them, but less
likely than those a bit further up the scale and far, far less than those in
the middle and upper middle levels. Indeed, the graph of lawyer usage
75
resembles a “check mark” more than a “U.” Given the relative
76
paucity of legal aid resources in the United States, it is doubtful legal
aid would be available to enough of the people eligible for those
services in our country to produce a similar “U” (or “check mark”)
shaped configuration of lawyer usage.
(2) Thirty-two percent of interviewees reported experiencing one
or more problems in the previous eighteen months, but forty-three
percent of the repeat interviewees in the 2012 survey reported at least
one problem during the previous three years. Combining the two
waves of interviewees the most common problem type was consumer
(17.5% of problems reported) with neighborhood conflicts (12.7%),
employment (12.2%), money (10.2%), debt (9.2%), welfare benefits
(7.5%), and rented housing (6.6%), not far behind. (Other than
“neighborhood conflicts” these are the grist of a “poverty law” practice
in the United States and elsewhere.) Divorce (3.7%), relationship
breakdown (3.3%), domestic violence (2.2%), and care proceedings
(0.5%), which form the traditional realm of a family law practice are
77
less common.
(3) When it came to the perceived severity of the problems
experienced, however, the tables were almost completely turned, with
care proceedings (39.1 on a scale of fifty points), relationship
breakdown (34.0), and domestic violence (32.8) topping the list and
divorce (28.3) also high in the rankings. Meanwhile, consumer (19.9)
and money problems (24.0) are at the bottom, with rented housing
(27.6), debt (27.4), and welfare benefits (26.5) clustered just below the
median. These are the overall rankings, however, and are different
when the interviewees are classified by age, family status, or whether
they receive welfare benefits (defined as any source of government
supplied income including unemployment insurance, social security,
and so on, not just welfare payments). As might be expected, those
receiving welfare benefits reported a higher prevalence of twelve of the

75. See Pleasance & Balmer, supra note 72, at 13.
76. See supra Tables 1 & 2 and accompanying text.
77. Id. at 18–19.
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fifteen categories and found problems with issues such as rented
housing, money, debt, and welfare benefits more severe than did the
78
overall sample.
(4) Not unexpectedly, the perceived severity of a problem
affected what people did when confronted with that problem. Overall,
interviewees reported doing nothing with 11.3% of their less severe
and 14.6% of their more severe problems—perhaps because they felt
less capable of doing anything about the more severe ones. This
explanation is reinforced by the fact that if they decided to do
something about a problem without any help, they did so almost half
the time (49.3%) when it was a less severe problem, but only a little
over a third the time (37.6%) when they saw it as severe. They were
willing to settle with informal advice about the same whether it was
serious or severe, but they went to the advice sector (Citizens Advice
Bureaus and the like) almost twice as frequently (5.5% versus 2.9%)
and to a law firm more than twice as frequently (7.9% versus 3.3%)
79
when they saw the problem as more rather than less severe.
(5) When problems finally concluded, nearly twice as many
severe problems ended with a decision by a court or other third party
(12.9% versus 6.7%) than less severe ones, while much larger but
nearly equal percentages (44.3% for less severe and 40.1% for more
severe) managed to resolve their problems through a settlement. It
should be noted that a good percentage of those settlements probably
happened during the course of litigation in the courts. In the United
States, at least, the vast majority of cases filed in court are settled
before the court has to make a dispositive decision.
(6) The nature, duration, and the perceived seriousness of the
problem—along with some other factors—influence whether and what
a person will do about solving a given problem. Among those other
factors is whether persons characterized an issue as “legal,” which
tended to lead them to consult a lawyer, as also when the problem was
seen as “criminal,” while they tended to do nothing if they looked at
the situation as just “bad luck.” Those who perceived that they
understood their legal rights steered away from consulting lawyers and
toward handling problems themselves, or consulting lawyers only after
getting advice from family, friends, and so on rather than formal advice
agencies. Divorce was the problem type most likely to draw people to
law firms, which makes sense since court action is required to obtain
80
that form of relief.
(7) An analysis of problems that had been resolved as of the time
of the 2012 survey revealed not only the ultimate result, but also
revealed what the respondents actually did in attempting to resolve the
problem and the reasons they did what they did. Seven percent of
those who had not obtained advice regretted that, with another 1.6%
unsure whether it was a good choice not to. A quarter of those who
decided against consulting a lawyer said it was because of the
perceived cost, and nearly all who went to another advice agency

78. Id. at 20–24.
79. Id. at 25.
80. Id. at 27–57.
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instead of a lawyer said cost was the primary reason. Among those who
did go to lawyers, one of the main reasons given was to “level the
81
playing field” when the other side had a lawyer.
(8) Perhaps the most significant policy recommendation to
emerge from the study was to strengthen the general advice sector.
“[A]s people’s recourse to the broader advice sector is relatively
uninfluenced by whether or not problems are characterized as legal, it
facilitates access to legal services for those who do not see the legal
82
dimensions of the justiciable problems they encounter.” Having
personnel in the broader advice sector identify people’s problems as
legal and referring them to a lawyer only makes a difference if lawyers
are available to those people at their income level either because of
legal aid or, for those above legal aid eligibility, because those services
can be obtained for a price that makes sense in cost-benefit terms. In
England, at the time of these surveys, legal aid was available for most
of the problem areas included in those surveys for as many financially
eligible people who had meritorious cases as the broad advice sector
might choose to refer. This would not be true in the United States,
where legal aid offices already have to turn away over half the people
who seek their services despite the absence of a comprehensive general
advice sector as existed in England, led by its vast network of “Citizens
Advice Centers.” In the United States, more referrals would only mean
more rejections.

These 2010 and 2012 surveys were conducted before England’s
conservative government made drastic cuts in the legal aid services
available in family, debt, employment, government benefit, and several
83
other kinds of cases of special relevance to the poor. Citizens Advice
Centers, which are the major broad advice agencies, also are losing much
84
of their funding. So it is reasonable to anticipate there would be
significant differences in what lower income interviewees reported doing
when confronted with these everyday personal “justiciable” problems
today than they did in 2012. Undoubtedly, far less use of lawyers and
other official advice sources and more often going it alone or relying on
informal advice from family, friends, ministers, and so on. But it is highly
unlikely these assumptions will be confirmed by a survey—because the
first thing the Cameron government did was “kill the messenger.” Even
before instituting the cuts in services, it abolished the Legal Services
Research Centre that, among other work, conducted all the “legal needs”
studies, the annual telephone surveys and the every-three-year in-person
interviews discussed here.

81. Id. at 58–68.
82. Id. at 101.
83. Int’l Legal Aid Grp., National Report – England and Wales (2015).
84. Morag McDermont, Access to Justice, Advice Agencies, and the Impact of Funding, Int’l
Legal Aid Grp. (2015), http://www.internationallegalaidgroup.org/images/edinburgh2015/conferencepapers/
accesstojustice.pdf.

H - Johnson_20 (Dukanovic).doc (Do Not Delete)

1248

HASTINGS LAW JOURNAL

6/19/2016 12:08 PM

[Vol. 67:1225

B. Individual and Public Costs of Everyday Legal Problems—2010
Canadian Survey
In my view, the Canadian study was most revealing when analyzing
how much people at the different income levels were able and willing to
invest in resolving their personal “justiciable” problems. Unlike most
“legal needs and response” studies that only survey low and moderate
income people, Canada interviewed people from all income strata—from
poor to rich. The interviewees were divided into quartiles—not
quintiles—of annual income. The differences were stark. For the bottom
quartile, the mean expenditure attempting to resolve the personal
problems they reported was $444 (including transportation, child care,
and so on as well as legal fees and other advisors). For the top quartile,
the mean expenditure was over $50,000. The next lowest quartile was
85
$746, and the second from the top was $17,812.
These were the average expenditures for the first problem
respondents experienced during the report period. Many also faced a second
problem or even more. What respondents at different economic levels spent
on their second problems shows an even wider disparity between the top
and bottom income earners—$112 for those in the bottom quartile who
probably could not afford to spend as much on a second problem than
they did on the first compared to over $180,000 the top quartile invested
in their second problem of the season. (No data was collected as to the
third and later problems.) The second to the bottom quartile spent about
as much on the second problems as they did on the first, $758, while the
second from the top spent considerably less on their second problems,
86
$3573. Because the median and mode investments often deviated
substantially from the mean, the chart below is worthy of study. Yet, all
the disparities in expenditure levels across the four quartiles remain
exceptionally wide no matter which statistical measure one chooses.

85. Ab Currie, Individual and Public Costs of Everyday Legal Problems, Int’l Legal Aid Grp. (2015),
http://www.internationallegalaidgroup.org/images/edinburgh2015/other_papers/individual_and_public_costs.
pdf.
86. Id.
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Table 3: What People from Different Income Strata Spent
Addressing Their Personal Justiciable Problems
Problem One

Problem Two

First Quartile
(lowest)

Range$50–$500
Mean$444
Median$150
Mode$200

Range$50–$200
Mean$112
Median$110
Mode$100

Second
Quartile

Range$350–1400
Mean$746
Median$750
Mode$1000

Range$250–$1500
Mean$758
Median$750
Mode$500

Third Quartile

Range$1500–$5200
Mean$17,812
Median$2600
Mode$5000

Range$1700–$6000
Mean$3573
Median$3000
Mode$5000

Fourth
Quartile
(highest
income level)

Range$6000–$1,000,000
Mean$50,609
Median$25,000
Mode$20,000

Range$7000–$1,000,000
Mean$180,131
Median$30,000
Mode$50,000

The fact those in the upper quartile are willing to spend so much to
resolve or attempt to resolve their personal “justiciable” problems
compared to those with lesser financial resources is some indication of
how important those problems are viewed. When it comes to spending
money to help solve their personal “justiciable” problems, those who
have, do; those who do not, cannot—and hence do not.
Admittedly, the financial stakes in many of the problems faced by those
in the upper quartile will be higher—often much higher—than those
confronting the three lower income strata. But the financial cost of
properly resolving those problems, at least in the formal legal system, is
likely to be much closer for high-income and low-income litigants than
the financial stakes they stand to gain or lose. So the cost-benefit (really
the cost-financial stakes) ratio will encourage those in the upper-quartile
level to invest more—indeed a lot more—in addressing their personal
“justiciable” problems. This despite the consequences of not successfully
resolving their personal “justiciable” problems may well be much worse
for those below the upper quartile—and especially those in the bottom
quartile. Seldom do upper-quartile people face possible homelessness, or
loss of their entire income, or the like in a given case, as those in the
bottom quartile, and sometimes the bottom two quartiles, often do.
This underscores the plain but often ignored truth that the financial
stakes are not a proper measure of the real stakes involved in the personal
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“justiciable” problems people face. But the financial stakes do influence
how much different economic classes can afford to invest in seeking to
resolve those problems. If somehow those in the lower quartiles had the
financial resources to address their problems that matched the real
consequences they faced, it seems reasonable to suspect they too would
be spending those resources at a level comparable to the upper quartile.
But they do not have the resources needed to litigate or otherwise
adequately address those problems—unless they are provided legal aid or
otherwise have access to legal resources to address personal “justiciable”
problems that does not come out of their own pockets.
III. Innovations Responding to Perceived Legal Needs and
Financial Constraints
Financial pressures, legal needs and response surveys, and other
considerations have motivated some nations to develop interesting and
sometimes successful approaches not seen in the United States.
Following are some that appear worthy of more detailed examination.
A. Belgium: Balancing the Legal Aid Budget on the Backs of the
Lawyers
Belgium has developed a unique way of combining a “Demand
Driven” legal aid service with a fixed cap on legal aid expenditures.
Some countries, such as the United States, balance the legal aid budget
on the backs of the needy by capping the available legal services (and
thus the budget) at less than what would be needed to satisfy effective
demand for those services. Other countries, such as the Netherlands,
Scotland, Ireland, Hong Kong, among many, balance the legal aid budget
on the backs of the taxpayer, by meeting the full effective demand and
adding whatever additional funding might be needed when the projected
budget is exceeded. Belgium, however, has found a way to balance its
legal aid budget on the backs of the lawyers. In effect, it is the lawyers
providing the representation, rather than the clients or the taxpayers,
who bear the risk the legislature has failed to budget enough to pay for
all the services poor people will need during the year.
First, the government decides on an appropriation of a certain sum
that will fund all legal aid services that will be delivered that fiscal year.
Those services are provided by private lawyers who will be compensated
out of that fixed pool of money. Over forty percent of Belgium’s lawyers
sign up to participate in that legal aid program. When a lawyer supplies
services to an eligible client she is awarded a certain number of “points”
depending on the nature of the service provided. Those points are added
to both the numerator and the denominator of a formula—that is, to the
number of annual “points” that lawyer is accumulating and to the total
number of annual “points” all participating lawyers are accumulating. At

H - Johnson_20 (Dukanovic).doc (Do Not Delete)

June 2016]

AMERICAN EXCEPTIONALISM CURTAIN

6/19/2016 12:08 PM

1251

the end of the year, each lawyer is entitled to her share—her personal
points divided by the total points—of the pool of money appropriated for
legal aid that year.
To put it another way, the value of a “point” is determined by the
total Euros in the legal aid pool, divided by the total number of “points”
all the participating lawyers have accumulated. Each lawyer is entitled to
the number of points she accumulated from the services she rendered,
87
multiplied by the Euro value of a point for that year. Whichever way it
is calculated, each participating lawyer has an incentive to work as hard
as possible for eligible legal aid clients in order to maximize his or her
number of annual “points” while at the same time hoping other lawyers
are not doing the same so the denominator remains relatively low and
thus her points are worth more.
This system might be ingenious, but that does not mean it is a stroke
of genius in the sense of producing quality legal services for legal aid
clients. Unless the pool government appropriates is large enough to
result in a reasonable “point” value, good lawyers are unlikely to
participate in the program because it takes them away from much higher
paid work for clients able to pay their own fees. This tends to consign the
poor to the least qualified lawyers. Moreover, since a lawyer earns the
same number of points for a given legal action, whether she does a good
job or a poor one, or spends a few minutes or several days accomplishing
the task—there is an incentive to underinvest in cases. As a result, the
Belgian legal profession is constantly lobbying the government to
appropriate more money to the legal aid pool in order to ensure the
“point” value is reasonably high—sometimes with success and sometimes
not. During the period from 2003–04 to 2012–13, the point value has
ranged from a low of 21.08 Euros to a high of 26.9 Euros (reached in
2008–09 and again in 2010–11). In the most recent year, 2012–13 it stood
88
at 25.76 Euros. In 2012–13, Belgian lawyers handled 220,238 cases for a
total government expenditure of 77.9 million Euros (approximately $100
89
million at the time). This means lawyers earned an average fee of 354
Euros (approximately $454) per case that fiscal year.
Most Belgian legal aid experts are not enthusiastic about their
country’s unique legal aid system. They express concerns that the
compensation level lawyers can anticipate receiving is so low that only
young, inexperienced lawyers not able to obtain jobs with established law
firms are willing to take legal aid cases. And even those lawyers only

87. Steven Gibens & Bernard Hubeau, Int’l Legal Aid Grp., National Report—Belgium (2015).
88. Id.
89. Id.
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accept legal aid clients when they are unable to attract higher paying
90
clients.
On the other hand, unlike several other countries that rely on
compensated private lawyers to deliver the legal services their systems
require, Belgium has not evaluated the quality of those services or the
lawyers involved in legal aid delivery. So there is no way to objectively
measure whether the quality of legal aid low-income Belgians receive is
significantly worse than what poor English, Scots, Dutch, Norwegian,
Finnish, and so on enjoy.
B. Dutch Lokets—Early Triage and Assistance
Driven in part by the findings of legal needs surveys reporting many
people needed help with problems they did not recognize were
“justiciable,” and also needed to get to that help early before the
problems worsened or “cascaded,” the Netherlands developed a
government-funded system of offices to which citizens can take a
problem and receive or be routed to the type and level of service they
need. The advice and assistance is completely free to any person eligible
for legal aid. Called “lokets” (loosely translated as “Legal Services
Counters”), they are spread throughout the country so that no citizen has
to travel more than an hour by public transport to reach the nearest
office. But the offices also can be accessed by telephone or e-mail. Legal
Services Counters are designed to resemble welcoming stores instead of
forbidding law offices—featuring open space, counters, computer
stations, and at the back small “consultation” cubicles. Walk-ins are
allowed, although potential users are encouraged to make appointments
91
in order to avoid long wait times.
The Legal Services Counters are staffed primarily with legal
advisors, many of whom are graduates of a bachelor-level degree
program specifically designed to train students for work at the Counters
92
or possess a higher educational degree. The offices perform a triage
function, and also provide legal advice, brief assistance (ninety minutes
or less), and referrals to nonlegal resources as well as to legal aid or
mediation. That brief assistance might include drafting a simple legal
document, or contacting a store or creditor about a consumer-related
93
problem, and the like. But if litigation is required or already underway,
and if financially eligible, “customers” are referred to a private lawyer or,
when appropriate, to a mediator who is participating in the legal aid

90. This impression is based on conversations with Belgian academics and others at ILAG
conferences over the years.
91. Int’l Legal Aid Grp., Legal Aid in the Netherlands (2015).
92. Id.
93. Id.
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program. Almost half the Dutch legal profession has signed up for the
program.
Those lawyers are paid according to a “fixed fee” schedule which is
based on research about the average hours required for different types of
cases—with some flexibility for unusually complex cases when cleared
94
with the legal aid administration. Except for the very poor, clients are
expected to contribute a copayment, the size of which increases with the
client’s income. In addition to full-fledged litigation assignments, lawyers
can receive authorizations for three hours of assistance with problems
not involving litigation but that could not be resolved in the allowed
95
ninety minutes of help at a legal services counter. To encourage people
with problems to have those problems diagnosed and triaged at the Legal
Services Counters before consulting a lawyer, they are given a discount
96
on their required copayments for the services lawyers provide them.
Thus, between the legal services counters and the compensated private
lawyers, Dutch low and moderate income citizens have access to a full
97
range of services and early triage to match problem to solution.
During 2014, the Legal Services Counters were contacted for “first
level” advice and assistance more than 700,000 times: 375,000 times by
telephone, 276,000 times in person, and 35,000 times by e-mail. Legal
Services Counters staff held a “consultation hour” with clients 48,500
98
times and contacted the other party in 3500 cases. The most common
inquiries related to labor/employment (20%), family (20%), and
contract/consumer (16%) issues. Only four percent involved potential
99
criminal cases. Meanwhile, compensated private lawyers supplied
“second level” legal aid in 421,000 cases of which twenty-nine percent
were criminal and twenty-two percent family. Only three percent were
labor/employment and six percent contract/consumer even though these
two case types ranked near the top of the inquiries received by Legal
100
Services Counters. (In a sense, this tracks the results of the English
survey discussed above, where interviewees reported confronting
94. Int’l Legal Aid Grp., supra note 91, at 14.
95. Id.
96. It is expected this incentive will be abolished in the near future and the discount extended to
all clients. E-mail from Peter van de Biggelaar, Chairman, Dutch Legal Aid Board, to author (Nov. 27,
2015).
97. Finland has a legal aid system that resembles the Netherlands, but with some different twists.
First, its network of offices is staffed primarily by lawyers with only a small coterie of
paraprofessionals. Second, while those offices provide all the legal advice and assistance not related to
litigation (with no time limit on the help provided) its staff lawyers also handle some of the litigation,
both civil and criminal. Each client involved in litigation is given the choice between a salaried staff
lawyer or a compensated private counsel, and about a third of them choose staff from one of the
centers. See Int’l Legal Aid Grp., Legal Aid in Finland (2015).
98. Legal Aid in the Netherlands, supra note 91, at 7 tbl.2.
99. Id. at 7 fig.3.
100. Id. at 12 tbl.6.
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consumer problems more often than any other category, yet taking few
101
of those to lawyers. )
Remembering the Netherlands has a total population of only
seventeen million, these figures might seem unusually large. In the United
States, with its 317 million people, the Legal Services Corporation reports
its grantees serve less than a million clients each year—and most of those
102
only receive advice and brief assistance. True, thirty-six percent of the
Dutch population is eligible for legal aid, with a personal contribution
that rises as the client’s income level increases. Yet eighty-four percent of
those using legal aid are in the bottom income strata, below the poverty
103
line, where the personal contribution can be waived for “have-nots.”
C. Dutch Online Dispute Analysis and Online Dispute
Resolution—Rechtwijzer 1.0 and 2.0
Side by side with the Legal Services Counters, the Dutch Legal Aid
Board has recently introduced an interactive online problem analysis
system for certain types of cases. This innovation is motivated primarily
by a desire to provide disputants with an alternative for analyzing their
problem without going to a lawyer, an alternative that allows them
104
greater control, to set their own pace, and typically at a lower cost. As
a likely byproduct, this alternative may well divert cases away from high
cost court resolution of the dispute and the related need for government
funded legal aid. Called Rechtwijzer 1.0 (“Pathway to Justice”) this
online system has been in operation for a few years and includes modules
for divorce, consumer, and debt problems. Through a sequence of
interactive exchanges, participants are guided through a process that
makes it possible for them to understand their dispute and possible
avenues to its resolution. This is designed to place the disputants in a
position to resolve the dispute themselves through in-person
105
negotiation. Rechtwijzer 1.0 has been evaluated and received favorable
106
grades from users but achieved only limited success in resolving disputes
without involving the justice system or legal aid resources.
Recently, the Dutch Legal Aid Board introduced a more
sophisticated version, Rechtwijzer 2.0, limited to divorce thus far. This
software allows divorcing couples not only to analyze the dispute online
and thus prepare for in-person negotiations with each other party, but
also to resolve the dispute entirely online. It offers online mediation and
101.
102.
103.
104.
105.
106.
(2015).

See supra Part II.A.
Legal Servs. Corp., supra note 12.
Int’l Legal Aid Grp., supra note 91, at 11.
E-mail from Peter van de Biggelaar, supra note 96.
Int’l Legal Aid Grp., supra note 91.
Esmée A. Bickel et al., Online Legal Advice and Conflict Support: A Dutch Experience
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even online third party resolution if online two-party negotiation fails.
Again as a possible byproduct, it has the potential to reduce or eliminate
judicial and legal aid costs, at least to the extent a significant number of
divorcing couples achieve that result online and without resorting to the
courts and representation by lawyers the Board funds. At the same time,
the Board sought to make that online system pay for itself by charging
people an initial fee and additional fees for optional services they elect to
use—such as an online mediator or online decisionmaker. Rechtwijzer
2.0 also charges for an independent review as to the fairness and
108
soundness of any resolution the parties achieve. As a result, it does not
appear to be a system for the truly poor, but rather for those above the
poverty line yet still eligible for partially subsidized legal aid—those
above the bottom ten or fifteen percent of the income scale up to the
forty percent level. And indeed, roughly forty percent of those who have
109
signed up to use Rechtwijzer 2.0 so far have been legal aid eligible.
Rechtwijzer 2.0 only began accepting disputants in early 2015 when
the program designers allowed a limited number of people to proceed
through the process in order to study the results and make refinements.
110
Then on November 23, 2015, Rechtwijzer 2.0 launched publicly. As of
that date, statistics revealed that during the pre-launch test period, 395
couples had decided to try out Rechtwijzer 2.0 and 128 of those had
finalized their divorces. In 147 cases, the parties had at least begun
negotiations while one side was still waiting for a response from the other
spouse in seventy-nine cases. As of that time, in only two cases had the
couple elected to use an online mediator and in only one had they
submitted the case for an online third party decision. On the other hand,
thirty-eight couples had chosen to have a third party independently
111
review their agreement to ensure it was fair and lawful. As a result of
the preliminary evaluation of the program, this independent evaluation
112
step will be mandatory in the future.
Rechtwijzer 2.0 is scheduled to expand to debt and landlord-tenant
cases in 2016, both of which typically pit poor people against institutional
parties and their lawyers—businesses, banks, and other creditors or
apartment building owners or other large landlords. These disputes pose
different problems than family law disputes between people who almost
always come from the same economic class and also have a long standing
personal relationship. As a result, these new experiments warrant close
attention by those interested in considering the viability of online dispute

107.
108.
109.
110.
111.
112.

Int’l Legal Aid Grp., supra note 91; E-mail from Peter van de Biggelaar, supra note 96.
Int’l Legal Aid Grp., supra note 91.
E-mail from Peter van de Biggelaar, supra note 96.
Id.
Id.
Id.
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resolution as an alternative to the traditional judicial system for resolving
these quite different categories of disputes.
Online dispute analysis as in Rechtwijzer 1.0 and even online
dispute resolution as in Rechtwijzer 2.0 are in advanced stages of
development in British Columbia. The BC Legal Services Society
completed two waves of testing of its online analysis program called
113
“MyLaw BC” during January 2016. The end product of the interactive
exchange between client and the software is a “what to do” list the client
can print out and move ahead with resolution of the problem. Meanwhile
the BC Court system has been testing and refining a full-scale dispute
resolution system named the “Civil Resolutions Tribunal” for small
claims cases. That system produces third party decisions of cases the
parties fail to resolve between themselves and is slated to become
mandatory in 2017. The only safety valve is that a party dissatisfied with
114
the online decision can obtain an “in-person” hearing of the case. The
mandatory nature of the online process distinguishes this approach from
Rechtwijzer 2.0 and raises unique issues.
D. England: McKenzie Friends—“Court Navigators” Under a
Different Name
Ever since the 1970 Court of Appeal decision in McKenzie v.
115
McKenzie, most courts in England have long allowed unrepresented
litigants to be accompanied by relatives, friends, or other nonlawyers
when they appear before the judge without a lawyer to represent them.
Whoever they are, these people are usually referred to as “McKenzie
Friends.” While most often they are true friends (or relatives) an
unrepresented litigant can bring anyone, including a “McKenzie Friend”
who receives a fee. Some nonprofit organizations provide trained
“McKenzie Friends” for people who do not have their own. Similar to
the “court navigators” pilot project in New York City, these McKenzie
Friends are not allowed to advocate for the unrepresented litigant, but to
lead them around the courthouse, stand with them in the courtroom,
answer any questions the judge may choose to address to them, and
explain to the litigant what questions to ask of witnesses and arguments
to make. A study that examined McKenzie Friends among other features
of litigation involving unrepresented litigants reported English judges are
116
divided in their attitude toward McKenzie Friends. Some constrain the
role McKenzie Friends can play within the courtroom, while others find
113. See MyLawBc, http://www.mylawbc.com (last visited May 29, 2016).
114. A full description of the BC Civil Resolution Tribunal can be found on the system’s own
website. Civil Resolution Tribunal, https://www.civilresolutionbc.ca (last visited May 29, 2016).
115. McKenzie v. McKenzie [1971] 2 AC 33 (appeal taken from Eng.).
116. See Richard Moorhead & Mark Sefton, Litigants in Person: Unrepresented Litigants in
First Instance Proceedings (2011).
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them helpful to a degree. Typical was the response quoted in a recent
government report on unrepresented litigants: “It is better than having
117
nothing for people.” In any event, it appears that few unrepresented
litigants actually bring along a McKenzie Friend when appearing in
118
court.
Whatever else might be said, having a McKenzie Friend does not
provide one “equality of arms” when facing a litigant who is represented
by a lawyer. Thus, McKenzie Friends in England might be suspect under
Europe’s new Charter of Fundamental Rights of 2009 and the earlier
2005 Steel v. United Kingdom decision emphasizing the need for equality
of arms, neither of which existed at the time of the study discussed here
nor certainly of the original 1970 decision authorizing McKenzie
119
Friends.
E. Germany: Old School Legal Aid System for the Poor and Legal
Insurance for Those Above That Level
Unlike most European countries, the German legal aid system has
not changed that much since it started as one of the first on the continent
120
in 1877. It remains with the process most continental countries used at
the beginning and is commonly found in American states for criminal
and the few civil categories in which counsel is available as a matter of
right. The system is administered by the judiciary with individual judges
appointing private lawyers to represent low-income litigants in cases
121
before them. But while the German legal aid program has not changed
much in the litigation context, it has added a substantial out-of-court
advice program, made necessary by a Constitutional Court decision
holding poor people had a constitutional right to free legal advice as well
122
as representation in court.
Thus, other than the fact it has managed to sustain a right to counsel
in civil cases for almost 140 years, Germany has little new to teach the
United States about constructing a legal aid system. It does, however,
have perhaps the largest, most developed legal insurance scheme in the
world. As many as forty-five percent of German households have had

117. Civil Justice Council, Access to Justice for Litigants in Person (or Self-Represented
Litigants): A Report and Series of Recommendations to the Lord Chancellor and to the Lord
Chief Justice 55 (2011).
118. “Our analysis . . . showed very little incidence of . . . assistance by way of McKenzie Friends in
family cases and only marginally more in civil cases.” Moorhead & Sefton, supra note 116, at 248.
119. Charter of Fundamental Rights of the European Union, supra note 30, art. 47; Steel v. U.K.,
41 Eur. Ct. H.R. 22, 414, 427 (2005).
120. See Cappelletti et al., supra note 6.
121. Matthias Kilian, Legal Aid in Germany (2011).
122. Id.
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123

legal expense insurance (“LEI”). In 1999, premium income on these
policies approached 2.8 billion Euros, which would be the equivalent of
4.3 billion in 2015 dollars, and eight times as much as the German legal
124
aid budget that year, even though that budget was proportionately
nearly three times the legal aid expenditures in the United States. This
general pattern has continued since.
Far more comprehensive than the typical legal insurance policy
available in the United States, German policy holders are entitled to
representation as plaintiffs as well as defendants in a full range of
125
litigation, as well as advice about the problem that gave rise to the need
126
for legal services (but not general advice about the law). The policies
cover most of the cost of representation, advice, or other assistance
provided under the policy, as opposed to typical American legal
insurance which only offers some level of free legal advice often over the
telephone and a purported discount in hourly fees for lawyers employed
127
to handle litigation or other substantial work.
In Germany, in a typical year legal expense insurance has twentyfive million policies in force and earns more premium income than either
fire or household insurance. In a single year, legal expense insurance
funded approximately 3.6 million cases and paid out 1.5 billion Euros in
legal fees and a half billion Euros in court fees. This represented an
average of 15,000 Euros per lawyer and twenty-five percent of all fees
128
German lawyers earned that year. Of the more than three million cases
legal expense insurance funded, several of the more common case types
were those legal needs studies have identified as the core “poverty law”
problems moderate income people also often face—contract/property
law (19%), employment (15%), landlord-tenant (13.3%), and social
security (2.7%). Tort cases were 22%, in part because Germany bars
contingent fees, while family law only represented 3.7% of cases legal
expense insurance funded, because family law cases are not covered by
129
most LEI policies.

123. Matthias Kilian & Frances Regan, “Legal Expenses Insurance and Legal Aid—Two
Sides of the Same Coin?” The Experience from Germany and Sweden 6 (2003).
124. Id.
125. Prospective plaintiffs must pass a “merits” test which most evidently do because eighty to
eighty-five percent of applications are approved. Id. at 7. When they do pass that test, insurance covers
not only their own legal fees but also the risk of having to pay their opponents reasonable legal fees if
they lose (as they would if without legal insurance and paying for their lawyer out of their own
pocket). But if they win, the other side instead of their insurance company will in effect be paying their
legal fees. Legal expense insurance also covers any court costs the insured would ordinarily be
required to pay. Id.
126. Id. at 10.
127. Id. at 4–5.
128. Id. at 6–7.
129. Id. at 6–7, 10–11.
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One of the keys to the success of legal insurance in Germany is that
it has become ingrained in the society as an expense one incurs year in
and year out, and not something you sign up for just when you either
have an urgent need for a lawyer or anticipate such a need in the near
future. How that tradition developed in Germany is worth further study.
Why? Because to my mind at least the real difference between the
availability of medical services and legal services for the middle class in
the United States is not the health profession’s use of “physician’s
assistants,” “nurse practitioners,” and the like, nor the fact non-doctors
can own health care organizations, or any of a number of other touted
“reforms” the legal profession is urged to contemplate. Instead it is the
nearly universal availability in the United States of insurance to cover
expenses entailed in accessing health care and the near absence of the
same to cover the cost of access to justice. In both instances, of course,
we are talking about access for middle-income people and above, not the
poor who need fully subsidized legal services, or even lower middleincome people who need partially subsidized legal services. In other
words, it is subsidies Medicaid and other programs now supply in the
health care field under the Affordable Care Act.
F.

Partially Subsidized Legal Services for the Middle Classes—
A Common European Practice

Many of the innovations being considered in the United States are
targeted at the middle classes more than the poor. For the most part,
they seek to lower the cost of justice in one way or another in order to
make it possible for those in the middle classes to afford to purchase the
means of accessing justice. Ordinarily this means finding some substitute
for full representation by full-fledged lawyers—substituting out-of-court
advice and assistance from paralegals, or limited lawyer assistance at
critical junctures in the proceedings, or nonlawyer advocates, or online
legal information and assistance, or like reforms. Whether any of these
provide effective access to justice and especially whether they provide
equality of arms when the other side has full legal representation is very
much open to question.
In any event, several European countries have addressed the
problem of bringing justice to the middle classes in very different ways.
As pointed out above, some nations, such as Germany, rely on the wide
adoption of legal expense insurance by those with incomes above the
poverty threshold. This alternative has been discussed already. But in
others, it is seen as a government obligation to use tax money to ensure
the middle classes have access to lawyers and thus to justice. While they
provide completely free lawyers to the bottom strata who are deemed
unable to afford any contribution to the cost of a lawyer, these countries
partially subsidize legal fees for those above that line on a sliding scale.
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That subsidy can be seen as a diminishing payment from the government
as clients rise higher on the income ladder. Or alternatively it can be
viewed as a system requiring escalating copayments as clients come from
higher income strata.
This is not a recent innovation, but it was a change from prior
practices when these nations shifted from the original model of judges
appointing lawyers for poor people to more sophisticated programs in
the 1970s and 1980s. When these new legal aid programs first started,
several governments provided full or partially subsidized legal aid to as
130
many as seventy or eighty percent of the population. Even now, despite
substantial cutbacks in funding and the narrowing of eligibility standards,
it is not uncommon for forty percent or more of a nation’s population to
131
remain eligible for some government assistance with their legal bills.
Once one accepts the principle that the government has an
obligation to ensure that all its citizens, not just the poor, have effective
access to justice, it appears to make sense for the government to provide
a financial subsidy to those above the poverty line that is sufficient to
ensure they can effectively access the system. After acknowledging the
132
critical importance of legal representation in an adversary system, the
California legislature found:
Because in many civil cases lawyers are as essential as judges and
courts to the proper functioning of the justice system, the state has just
as great a responsibility to ensure adequate counsel is available to both
parties in these cases as it does to supply
judges, courthouses, and
133
other forums for the hearing of those cases.

But some would ask how could the process used to resolve disputes
in American courts be so expensive that middle class people cannot
afford effective access without government providing them a subsidy?
The common answer is because lawyers charge exorbitant fees. So, let us
get people who are willing to do the same work for less money. Or let us
get the judges to do the work lawyers are expected to do. Or let us come
up with a host of other suggestions as to how to cheapen the process for
the litigants so a government subsidy is not needed.

130. In Sweden, for instance, from 1973 to 1997, eighty-five percent of the population was entitled
to fully or partially subsidized legal aid, depending on the legal costs involved. This was before the
government switched to a nationwide legal insurance scheme to provide legal representation to those
above the poverty line. Kilian & Regan, supra note 123.
131. Int’l Legal Aid Grp., supra note 91; Int’l Legal Aid Grp., supra note 83.
132. See Sargent Shriver Civil Counsel Act, A.B. 590, 2009 Assemb., Reg. Sess., § 1, subsec. i (Cal.
2009) (“The adversarial system of justice relied on in the United States inevitably allocates to the
parties the primary responsibility for discovering the relevant evidence, finding the relevant legal
principles, and presenting them to a neutral judge or jury. Discharging these responsibilities generally
requires the knowledge and skills of a legally trained professional.”).
133. Cal. A.B. 590, § 1, subsec. j.
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But what if what is required to properly perform the functions the
government has asked parties to carry out is inherently so complicated in
many if not most cases that the average person is unable to perform
those tasks herself and also unable to afford the legitimate cost of
someone else who is capable of doing so. Ours purports to be a nation of
laws not men. Those laws typically set out a set of criteria—sometimes
called ultimate facts—that must be proven to establish a claim or a
defense. Finding out what those ultimate facts are in a given case,
gathering the evidence that will prove them, and then organizing and
presenting that evidence to the judge requires knowledge and expertise
most laypeople do not possess. It is relatively easy for someone, a paralegal
for instance, or a computer for that matter, to ask some questions and
generate a document that states a claim or a defense—usually called a
complaint or an answer. But that is the bare beginning of the process and
the easiest to perform or to commodify. It is quite a different matter
requiring far more knowledge and expertise to find and assemble the
admissible evidence—witnesses, documents, and so on—to prove the
elements of the claim or defense set forth in that complaint or defense.
And even more talent and knowledge and experience is required to
present that evidence in court and then test the admissibility of an
opponent’s evidence through objections and its credibility through crossexamination.
So is it unreasonable for the government to provide subsidized legal
representation to lower middle class and even middle class people?
Nations that have done so have viewed providing justice in private
litigation to be a public good, ensuring the laws and policies they enacted
are enjoyed by the people they were intended to protect. And, as a
public good it is treated as a public responsibility. And the responsibility
is not just to provide the arena for the contest to take place—the
courtroom and the judge to decide who won—but also the resources the
parties need for them to have a chance to produce a correct and just
result. When one side already has those resources but the other does not,
in these countries it is the government’s responsibility to provide the
other side a subsidy sufficient for them to employ a lawyer in order to
even the odds, that is, to guarantee the equality of arms so essential to
equal access to justice and thereby a fair hearing.
To me at least that appears a better way of providing equal justice to
the lower middle and middle classes than asking them to take on a
lawyer in the courtroom with no one at their side except possibly a friend
or relative or some other “McKenzie Friend” (or the equivalent) who is
no match for a trained lawyer even if allowed to speak. When neither
side can afford a lawyer, it is possible to conjure a range of options that
often but not always can offer equal justice to both sides without either
having counsel. But subsidized access for the middle classes might be
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essential in many cases when they face well-heeled adversaries who have
counsel as they often do. In addition to making sense in access to justice
terms, extending government subsidized legal aid to those above the
poverty level has political benefits, too. The more voters who have a
personal stake in an adequately funded legal aid program the broader
the base of political support for that program.
Conclusion
After this whirlwind but necessarily selective worldwide tour of
legal aid, its alternatives, and some related research, different people
obviously will draw different conclusions. So this is only one person’s
view of what we might learn from certain access to justice endeavors abroad.
First, it is possible our government will finally accept the
responsibility to deliver on the promise of justice for all by appropriating
the comparatively small amount of funding necessary to do so. This is in
large part because other nations have found it feasible as well as critically
important to do so.
Second, it appears important if a nation is to have a cost-effective
delivery system that it has an easily accessible first-line resource that
performs triage, offers legal advice, solves problems that can be handled
without lawyers, and refers those that need lawyers to the right legal aid
office or lawyer. It is equally important that any referrals are accurate in
134
order to avoid “referral fatigue.” The Dutch network of “legal aid
counters” appears to be a promising model, and especially promising if
those offices are open to people without regard to their income, as is true
of “Citizens Advice Bureaus” which perform a similar “first line”
function in the United Kingdom. The Dutch offices, on the other hand,
have the advantage of being part of a unified national system and fully
integrated with the legal aid part of that system—in contrast to the
locally funded and managed “Citizens Advice Bureaus.”
Third, different low-income populations access services through
different means—Internet for some, cell phones for others, telephones
for still others, and old fashioned in-person meetings for many. Thus, a
legal aid system should not limit access to one of those methods of
communication, but offer alternative pathways for those seeking its
services. Once again, the Dutch first-line legal services offices offer an
example of multiple entry points for those desiring to access the services

134. “Referral fatigue” represents the fall off that occurs as people trudge from one erroneous
referral agency to another, soon giving up. It was documented and quantified by the English legal aid
study. See Int’l Legal Aid Grp., supra note 83.

H - Johnson_20 (Dukanovic).doc (Do Not Delete)

June 2016]

AMERICAN EXCEPTIONALISM CURTAIN

6/19/2016 12:08 PM

1263

offered at those offices and the referrals it is in a position to make rather
135
than relying on a single mandatory call-in or online program.
Fourth, in the same vein, it is important when offering alternative
ways of resolving disputes—mediation, arbitration, online dispute resolution
and so on—that they be voluntary options and not replacements for the
courts. Rechtwijzer 1.0 and especially Rechtwijzer 2.0, for instance, show
promise as alternative ways for some people to resolve certain disputes
online or at least by themselves with online assistance. And, to the extent
these alternatives succeed, these will be disputes that do not have to be
litigated in the courts. This is all good. But the Dutch are careful to allow
participants in these online dispute resolution programs to opt out and
take their dispute to the court system, including receiving legal aid to
litigate the case, if financially eligible. If an alternative is a good way of
resolving certain kinds of disputes, it will attract a large number of
disputants without compelling people to use it and be of help both to its
users and those who instead choose the courts. But alternative dispute
resolution, online or off, if compulsory, appears to be a denial of equal
access to justice rather than a means of achieving same.
We now stand on the cusp of what could be a historic moment for
effective access to justice in the United States. For the past few years,
momentum has been building in the legal profession and the courts to
put access to justice for all at the top of the agenda. Just recently, the
Conference of Chief Justices and the Conference of State Court
Administrators passed a unanimous resolution endorsing the concept
and the goal of “100 percent access to effective assistance for essential
civil legal needs.” The resolution further urged its members “to provide
leadership in achieving that goal and to work with their Access to Justice
Commission or other such entities to develop a strategic plan with
136
realistic and measurable outcomes.”
Properly implemented, this resolution could fuel a movement that
brings America into a new era where anything short of equal justice for
all will not be tolerated. But it will take more than the judiciary and the
legal profession to accomplish that mission. Why? Because it will require
an infusion of tax money if low and moderate income Americans are to
have truly “effective assistance” and not just “some assistance” in the
courts and administrative forums, especially when facing “well-counseled”
137
adversaries. That means “equal justice for all” must become important to

135. Under the English government’s recent legal aid “reforms” citizens seeking legal aid must
contact the program through a single national calling center. Int’l Legal Aid Grp., supra note 83.
136. Nat’l Ctr. for State Courts, Conference of Chief Justices, Conference of State Court
Administrators, Resolution 5: Reaffirming the Commitment to Meaningful Access to Justice for
All (2015) (emphasis added).
137. For an example of a statute that might implement a right similar to that contained in the
European Community’s recently adopted Charter of Fundamental Rights that guarantees, “Legal aid
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the general public, thought leaders, and legislators, just as it is to many of
those in this audience already.

shall be made available to those who lack sufficient resources in so far as such aid is necessary to
ensure effective access to justice,” and thus provide truly “effective assistance” to all, see Johnson,
Equality Before the Law, supra note 7, at 179. This draft statute not only guarantees a lawyer when
needed, but also guarantees lesser levels of representation and assistance in the circumstances where
they are capable of achieving truly effective access to justice. The statute also provides partially
subsidized assistance for working class and lower middle class people, along with free services for the
poor.

