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Patents, by their very nature, are a type of monopoly, and are so important to our
country’s intellectual and technological advancement that the Founding Fathers granted
Congress the power “to promote the progress of science and useful arts, by securing for
limited times to . . . inventors the exclusive right to their respective . . . discoveries.” But in
recent decades, that imperative has lost its footing. Mass patent aggregators, companies
that compile, hoard, and assert patent rights without contributing products to the world
have contorted that vision. “Patent Trolls” assemble portfolios of weak patents to corner
and dominate technological spaces, crowding out innovators and demanding extortionate
licensing fees from unsuspecting targets. Federal antitrust laws forbid improper
accumulation and assertion of monopoly power, which is precisely how trolls’ business
model operates. And yet, courts traditionally have not found a patent portfolio to
constitute a “relevant market” under the Sherman Act. This Note explains why they
should, and in doing so examines two cases between identical litigants, the latter of which
may provide a roadmap for pursuing antitrust counterclaims against serial patent
assertion entities.
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INTRODUCTION

Article I of the U.S. Constitution grants Congress the power to
“promote the Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries.”™ In including patent rights in the
Constitution,” the Founders envisioned a system that encouraged
thinkers and tinkerers to strive for the new and novel, and to seek
advances for our society as a whole." That vision led to the passage of the
Patent Act in 1790, just a year after the Founders ratified the
Constitution and organized a new government. The Patent Act granted a
patentee the “sole and exclusive right and liberty of making, constructing
using, and vending to others to be used” of his or her invention.’ But
somewhere along the way, and perhaps most conspicuously since 1972
with the explosion of software patents,” that vision has been obscured.
For better or worse, depending on one’s perspective, the patent litigation
landscape is changing due to Non-Practicing Entities (“NPEs”), or what
are known more pejoratively in Silicon Valley as the dreaded “Patent
Trolls.”

This Note discusses the harms NPEs pose to the philosophical basis
the patent system stands on, and how antitrust laws may represent a tool

2. Id.

3. 1d.

4. See Mazer v. Stein, 347 U.S. 201, 219 (1954), ref’g denied, 347 U.S. 949 (1954).

5. See Patent Act of 1790, ch. 7, 2 Stal. 110 (1790) (dclining its purvicw as “any usclul art,
manufacture, engine, machine, or device, or any improvement therein not before known or used”).

6. Id.

7. See Gottschalk v. Benson, 409 U.S. 63, 72 (1972).

8. See This American Life: When Patents Attack!, Na11oNAL PusLic Rapio (July 22, 2011), http:/www.
thisamericanlife.org/radio-archives/episode/441/when-patents-attack.
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to defend against sham patent litigation. This Note argues that the
emergence of the patent aggregators’ effective monopoly power makes
them vulnerable to the antitrust laws in the United States. In doing so,
this Note explores two divergent opinions from district courts in the
Fourth Circuit’2one dismissing antitrust counterclaims, and the other
allowing amendment to include nearly identical counterclaims¥zin cases
involving identical parties.” The NPE model as it exists today is
tantamount to the hijacking of certain industry-standard markets, and
tightly couching those markets will be key to convincing courts that the
Sherman, Clayton, and Cartwright Acts proscribe such conduct. The
technicalities of Federal Rule of Civil Procedure 12(b) and section 2 of
the Sherman Act have allowed courts to do away with defensive antitrust
claims for years, but early adjudication without discovery of an NPE’s
practices or the merits of a Sherman section 2 claim allows NPEs to
abuse the patent system and shirk their responsibilities under the
antitrust laws.

Encouragingly, recent federal court decisions point to an evolution
of the doctrine and a reassessment of the lay of law. Litigants should
follow these recent examples and submit pleadings with firm definitions
as to relevant markets and specific information on how an NPE’s patent
aggregation methods have adversely affected those defined markets,
which constitute only the technologies controlled by the patents-in-suit.
In turn, courts should take the baton and more readily permit antitrust
counterclaims past the 12(b)(6) stage’zor at least not punt them simply
because relevant markets in the patent space are nebulous by
definition’2 allowing a more academic and meritorious discussion in later
stages of litigation.

I. THE PROBLEM

NPEs account for a staggering sixty-two percent of all recently filed
patent litigation in federal courts.” Typically, these entities own a patent
or patents, but do not produce a product that incorporates that patented
technology or idea.” Rather, these entities are set up with the
enforcement of patents as a business model. “The business model of

9. Compare Intellectual Ventures I LLC v. Capital One Fin. Corp., No. 1:13-cv-00740, 2013 WL
6682981 (E.D. Va. Dec. 18, 2013) (dismissing antitrust claims), with Intellectual Ventures I LLC v. Capital
One Fin. Corp., 127 F. Supp. 3d 506 (D. Md. 2015) (granting motion to amend to add antitrust claims).

10. See Mark S. Popofsky & Michacl D. Laulert, Anfitrust Attacks on Patent Assertion Enifies,
79 ANtrrrust L. 445, 445 (2014) (citing CommeNts 01 GooGLL, BLACKBLRrRY, EARTILINK & RupLAT 10O
THE FEDERAL TRADE COMMISSION AND U.S. DEPARTMENT OF JUSTICE ON PATENT ASSERTION ENTITIES T
(Apr. 5, 2013), www.justice.gov/atr/public/workshops/pae/comments/paecw-0049.pdf); see also 2015
PaTeNT Dispute REPORT (Dec. 31, 2015), http://unifiedpatents.com/news/2016/5/30/2015-patent-dispute-
report (reporting that NPEs accounted for about two-thirds of all patent lawsuits, and two-thirds of patent
lawsuits are filed in the technology sector).

11. See Popolsky & Laufert, supra note 10, at 445 n.2.
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[NPEs] focuses on purchasing and asserting patents against
manufacturers already using the technology, rather than developing and
transferring technology.”” The loudest complaint, perhaps, concerns
these entities’ proclivity for locking in to particular technologies by
buying up patents in a certain field (including those involving industry
standards), and “imposing enormous innovation-sapping costs without
producing corresponding social benefits.”” NPEs typically target
companies in a certain technological space, or even businesses that might
use something as basic as a wireless router to provide Wi-Fi to
customers.” They allege infringement of their patent(s), threatening
massively expensive and protracted litigation, and extorting exorbitant
licensing fees as a less expensive alternative. The U.S. Patent and
Trademark Office (“USPTO”) has been inundated with weak patents
containing broad claims over various swathes of technology, and many
are granted due to a simple lack of technical understanding and available
resources to conduct adequate review. Thus, an entity with enough
patents in one area can essentially monopolize a technology space, and
the more patents and resources it acquires, the more intimidating its
demand letters become.

Enter the patent mass-aggregator. This relatively new form of
patent monetization entity amasses patents at an alarming rate, pooling
the rights in various markets that control certain technological sectors.
The largest and most shrouded of these entities is Intellectual Ventures
(“IV”).” Aggregators, IV famously included among them, often create
subsidiaries to manage their acquired intellectual property portfolios, or
transfer their rights to third parties who purchase patents to assert on
behalf of the parent company.”® Research shows that IV, as an indicative
case study, has accumulated somewhere in the neighborhood of 30,000 to
60,000 patents worldwide within the last ten years, giving it one of the
largest patent portfolios in the world.” It is unclear exactly how many

12. Id.

13. Id. al 446; see also FED. TRADE CoMM'N, THE EVOT.VING IP MARKETPTACE: ALIGNING PATENT NOTICE
AND Rumipiis wrrn ComerinioN 8 (2011), www.tte.govisites/default/tiles/documents/reports/evolving-ip-
marketplace-aligning-patent-notice-and-remedics-competition-report-federal-trade/T 10307patentreport.pdl.

14. See In re Innovatio IP Ventures, LLC Patent Litig., 921 F. Supp. 2d 903, 906-08 (N.D. IIl. 2013).

15. There are many mass-aggregators in the market, including Acacia Research Corporation,
Transpacific IP, Ltd., RPX, and Round Rock Rescarch. See Tom Ewing & Robin Feldman, The Giants
Among Us, 2012 Stan. Trew. L. Ruv. 1, 15-18. Another model involves a company “reverse engineering”
the monctization process by [unding a company like “Rockstar Consortium,” who studics manulacturer’s
products looking for ways to claim infringement. See Robin Feldman, Intellectual Property Wrongs, STaN.
J.L. Bus. & FIN. 250, 267 (2013) (citing Robert McMillan, How Apple and Microsoft Armed 4,000 Patent
Warheads, WiReD (May 21, 2012), http://www.wired.com/2012/05/rockstar/).

16. See Feldman, supra note 15, at 20.

17. See Ewing & Feldman, supra note 15, at 1.



December 2016] A BRIDGE OVER THE PATENT TROLLS 207

shell and holding companies IV has; many are empty offices that exist
only in vacant office space and in government corporate records.”
Aggregators like IV argue that their methods in fact foster
innovation by facilitating an inventor’s monetization of a patent that the
inventor may not have adequate capital to affect himself.” Even if,
assuming arguendo, the force of massive portfolios behind extortionate
litigation does improve a patent’s chances of success in a lawsuit of

attrition, this Note suggests that this mechanism for enforcing patents is
* of
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